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ONSOZ

Medeni Ustl ve Icra Iflas Hukukgular: Toplantisimin doku-
zuncusu 15-16 Ekim 2010 tarihlerinde Ankara’da Hakimevi'nde
gerceklestirilmistir.

Dokuzuncu Medeni Ustl ve Icra Iflas Hukukcular:
Toplantisinda “Hukuk Uyusmazliklarinda Arabuluculuk”
konusu degerlendirilmis ve tartisilmistir. Konu degerlendiri-
lirken bir yandan da Istanbul Tahkim Merkezi Kanunu Tasa-
rs1 ile ilgili hazirliklar da ele alinmustir. Son yillarda, gerek til-
kemizde gerekse diger tilkelerde alternatif uyusmazlik ¢oztim
yontemlerinden birisi olan arabuluculuk uygulamas: yaninda
bilimsel alanda da oldukga tizerinde durulan ve tartisilan bir
konu haline gelmistir. Nitekim, bu konuda hazirlanmis bir
kanun tasarist TBMM giindemindedir. Toplantinin amaci, bir
yandan Diinyadaki gelismeleri degerlendirerek konuyu genel
olarak ele almak, diger yandan da mevcut Tasar1 tizerinde tar-
tisarak bir sonuca varmaktir. Konu teorik temelleri ve uygula-
madaki yonleriyle birlikte ele alinmistir. Bu cercevede, toplan-
tiya Tiirkiye disindan Almanya ve Avusturya’dan da konuyla
ilgili 6gretim tiyeleri katilarak teblig sunmuslardir. Dokuzun-
cu Toplanti, her zaman desteklerini gordtigtimuz T.C. Adalet
Bakanligi'min yardim ve katkilariyla diizenlenmistir. Basta
Saymn Adalet Bakani olmak tizere, Bakanligin Kanunlar Genel
Midirligii'ne miitesekkiriz.



Hukuk Muhakemeleri Kanunu'nun yurtirliige girmesi se-
bebiyle, toplant1 kitabinin basimi gecikmis, ayrica 2011 yilinda
da toplant1 yapilamamustir. Gegen siirede tiim teblig ve tartis-
malar diizenlenerek nihayet basima hazirlanmistir. Toplantiya
katilan yabanci konuklarin tebliglerini daha 6nce oldugu tizere
Ttirkge cevirisi ile birlikte yayimnlhiyoruz.

Toplant1 kitabinin basilmasinda, basta Organizasyon Komi-
tesinin sekretarya islerini ytirtiten Dog. Dr. Murat Atali olmak
tizere, diizenlenmesi ve yayina hazirlanmasinda Yrd. Dog. Dr.
Evrim Erisir’in 6nemli emegi ve katkisi vardir. Kendilerine te-
sekkiir ediyorum.

Toplant1 kitabinin basimi her zaman oldugu gibi Turkiye
Barolar Birligi'nin katk: ve destegi ile gergeklestirilmistir. Bu
sebeple, her zaman desteklerini esirgemeyen basta TBB Baska-
n1 Sn. Av. V. Ahsen Cosar olmak tizere, TBB Yayin Kurulu'na
da tesekkiirii borg biliyoruz.

Ekim 2012 icinde onuncusunu gergeklestirecegimiz Medeni
Usal ve Icra iflas Hukukgular1 Toplantisinin da hazirliklar:
stirmektedir. Bizim i¢in énemli bir zaman dilimi olan onuncu
Toplantida gortismek dilegiyle sevgi ve saygilar sunuyorum

Prof. Dr. Hakan PEKCANITEZ



BIRINCI GUN
15 Ekim 2010

Ac¢ihis Konusmalar

Prof. Dr. Hakan PEKCANITEZ
Galatasaray Universitesi Hukuk Fakiiltesi Ogretim Uyesi

Ahmet KAHRAMAN
Adalet Bakanlig Miistesar






Ars. Gor. Dr. Miijgan TUNC-YUCEL (Program Sunucu-
su, Marmara Universitesi Hukuk Fakiiltesi): Yiiksek yarginin
ve Adalet Bakanhigi'nin degerli temsilcileri, Tiirkiye Barolar
Birligi ve Noterler Birligi'nin degerli temsilcileri, degerli ho-
calarim ve sevgili katilimcilar; bu y1l dokuzuncusunu diizen-
ledigimiz Medeni Ustl ve icra-iflas Hukukgular: Toplantisina
hos geldiniz.

Bu seneki konumuz, “Hukuk Uyusmazliklarinda Arabulu-
culuk” olarak belirlenmistir. Bu seferki toplantimizi Tiirkiye
Cumbhuriyeti Adalet Bakanligi'nin destek ve katkilariyla ger-
ceklestiriyoruz.

Simdi, agilis konusmalarini yapmak tizere Toplanti Orga-
nizasyon Baskani Sayin Prof. Dr. Hakan PEKCANITEZ'i arz
ediyorum.

Prof. Dr. Hakan PEKCANITEZ (Organizasyon Komite-
si Bagkani, Galatasaray Universitesi Hukuk Fakiiltesi): Sayin
Miistegarim, Yiiksek Yarginin Degerli Bagkan ve Uyeleri, Tiir-
kiye Barolar Birligi'nin ve Noterler Birligi'nin temsilcileri ve
Noterler Birligi'nin Degerli Bagkani ve Uyeleri, Degerli Hoca-
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larim, Degerli Meslektaslarim, Ankara’da bulunan farkl biiyti-
kelciliklerin degerli temsilcileri; hepinize, toplantimiza katildi-
gz, bize gii¢ verdiginiz i¢in simdiden tesekkiir ediyorum ve
hos geldiniz diyorum.

Bu yil, biraz ¢nce ifade edildigi gibi, konumuz “Hukuk
Uyusmazliklarinda Arabuluculuk”. Zannediyorum Tiirkiye'de
hicbir kanun tasaris1 Hukuk Uyusmazliklarinda Arabuluculuk
Kanunu Tasaris1 kadar elestirilmedi, bu kadar ¢ok tartisiilmada.
Bu, bizler icin aslinda biiytik bir sans, biiyiik bir firsat ve bu
elestirilerden sonra zannediyorum cikarilacak sonuglar baki-
mindan da son derece 6nemli.

Bugiin baslayan ve yarin 6glene kadar devam edecek top-
lantida ti¢ yabanci konugumuz teblig sunacaklar. ilk konugu-
muz Sayin Dr. Christoph Liebscher, Avusturya’dan katiliyor
ve kendisi Avusturya’da tinlti bir avukatlik biirosunun ortag.
Ama Tirk Hukuku’'na ve bizlere destek veren bir meslektasi-
miz. Clinkti Sayin Liebscher Arabuluculuk Kanunu Tasarisi'n1
hazirlamamiz sirasinda Avusturya’da arabulucularin nasil
yetistigi, kendi arabuluculuk kanunlarinin nasil diizenlendigi
ve uygulamada arabuluculugun nasil oldugu konusunda mii-
kemmel bir program hazirlad: ve bu program sayesinde biz
ti¢ giin icinde hem Avusturya’daki hem de Avrupa’nin gesitli
tilkelerindeki arabuluculuk uygulamasimi 6grenebilme, tarti-
sabilme firsat1 bulabildik. Huzurunuzda bir kez daha tesekkiir
etmek istiyorum.

Sayin Liebscher, “Arabuluculuk Tekniklerinin Tahkimde Kul-
lamilmasi” konulu bir teblig sunacak. Yarin ise Almanya’dan
iki degerli hocamizi davet ettik. Agikcas1 onlar su anda sa-
londa degiller, ama onlarin yokluklarinda 6zellikle tesekkiir
etmek istiyorum. Ctinkii bu gece ge¢ saatte, zannediyorum
gece yarist gelecekler. Yarin sabah teblig sunacaklar ve tek-
rardan Almanya’ya donecekler. Bu, hakikaten ¢ok biiytik bir
fedakarlik ve su anda Almanya’da her ikisinin de son derece
yogun programlari olmasina ragmen bu daveti kirmadilar.

14



Medeni Usl ve icra iflds Hukukeulan Toplantisi

Toplantimiza yarin katilacak olan meslektaslarimizdan ilki,
Prof. Dr. Hanns Priitting. Sayin Priitting arabuluculuk konu-
sunda da ¢ok degerli ¢alismalar: bulunan ve ayni zamanda
Alman Ustl Hukukgular: Birligi'nin de su anda Baskanlig:
ylriiten degerli bir bilim adami. Bize “Arabuluculuk ve Hukuk
Devleti” konulu bir teblig sunacak.

Diger katilimci, Heidelberg Universitesi'nden degerli bir
bilim adami olan Prof. Dr. Burkhard Hess. “Mahkeme I¢ci Ara-
buluculuk” konusunda bir teblig sunacak. Her iki profesoriin
bu sene Viyana’'da yapilan Ustl Hukukcular1 Toplantisinda
pro-contra biciminde mahkeme i¢i arabuluculuk konusunda
tebligleri oldu. Degerli goriis ve tecriibelerinin Tiirk Hukuku
acisindan da ¢ok 6nemli olacagini diistintiyorum.

Bu sene de gecen yilki toplantinin notlarini, tartismalarini ve
tebliglerini bastirabilme imkan1 bulduk. Bunu simdiye kadar
gerceklestiren ve bize destek olan Ttirkiye Barolar Birligi'ne bir
kez daha tesekkiir etmek istiyorum, ¢tinkii bu tebliglerin basil-
masi, bu tartismalarin basilmasi son derece 6nemli bizler igin.

Keza bu toplantilar1 gergeklestirebilmek, mutlaka bir spon-
sorlugu gerektiriyordu. Bu sene Adalet Bakanligi'ndan bu des-
tegi aldik. Ben Sayin Miistesarimiza ve onun sahsinda Adalet
Bakanligi'na siikranlarimi arz etmek istiyorum. O destek saye-
sinde bu toplantiy1 gerceklestirebildik. Umarim bu yilki toplant1
da daha onceki toplantilar gibi bizim hukuk hayatimizin, huku-
kumuzun gelismesi bakimindan énemli katkilar saglayacaktir.

Bu toplantinin organizasyonu inanin, bu toplantiin bitme-
sinden itibaren ontimiizdeki toplantmin hazirliklarina baslan-
mak suretiyle gerceklesiyor. Biz, bu toplantinin hazirliklarini
da, gecen yilki toplantinin, yani Abant’taki toplantinin bitimin-
den hemen sonra baslattik ve bugtine kadar gesitli asamalarda
calisarak, bir araya gelerek bu toplantiy1 gergeklestirebildik. Bu
toplantinin da geceklesmesi i¢cin emekleri gayretleri destekleri
i¢in, Prof. Dr. Muhammet Ozekes’e ve Saymn Dog. Dr. Murat
Atalr'ya ozellikle tesekkiir etmek istiyorum. Onlar olmasaydi
bu toplantiy1 gerceklestirmemiz miimkiin olmayacakti.
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Yine gecen toplantinin notlariny, tebliglerini toplayan veya-
banci tebligleri Ttirkce'ye ceviren tiim arkadaslarima ayr1 ayr1
tesekkiir ediyorum ve tekrar diliyorum ki bu toplant: bizlere
onemli tartismalar getirecek, yeni fikirlerin tartisilmasini sag-
layacak ve hukuk hayatimiza da ¢nemli katkilar saglayacak.
Geldiginiz icin, bundan sonraki katkilariniz icin sizlere tesek-
kiir ediyor ve saygilarimi sunuyorum.

Ars. Gor. Dr. Miijgan TUNC-YUCEL: Acilis konugmala-
rin1 yapmak tizere Adalet Bakanlig1 Miistesar1 Saym Ahmet
Kahraman'1 arz ediyorum.

Ahmet KAHRAMAN (Adalet Bakanlig1 Miistesar1): Deger-
li konuklar, ¢cok kiymetli meslektaslarim, Yargitay’dan, Ttirki-
ye Noterler Birligi'nden, Tiirkiye Barolar Birligi'nden, cesitli
tiniversitelerimizin hukuk fakiiltelerinden hukukcu arkadasla-
rimi1z, akademisyenlerimiz ve Bakanligimizin degerli calisan-
lar1, mesai arkadaslarim; hepinize hos geldiniz derken, sahsim
ve Bakanligim adina sevgilerimi, saygilarimi sunuyorum.

Ben, ustil hukukcularimizin kisaca, ustl ve icra-iflas hukuk-
cularimizin diizenledigi boyle bir toplantiya ilk defa katilma
firsat1 buldum. Biz ilmi ve ilim adamini 6nemsiyoruz, gercek-
ten azami oranda da her tiirlii calismalarimizda istifade etme-
ye calisiyoruz. Bilindigi gibi Adalet Bakanligi, ayni zamanda
devletin hukuk miisaviridir. En 6nemli gorevlerinden birisi,
yasa hazirlig1 calismalarimi devlet adina yirtitmektir, bunla-
r1 koordine etmektir. Bu calismalarimizi yaparken kuskusuz
Bakanligimiz’da bu birimde gorev alan benim ¢ok degerli me-
sai arkadaslarim var, ama bu ¢alismalarin ytiriittilmesi sirasin-
da, hazirlanmasi sirasinda siz degerli hukukcu dostlarimizdan,
tiniversitelerdeki akademisyen arkadaslarimizdan, hocalari-
mizdan istifade ediyoruz. Bu seminerin de bu tiir calismalara
kuskusuz ki katki saglayacagi, bize 1s1k tutacagi ve rehberlik
edecegi inancindayim. Bizim Bakanligimiz agisindan da ¢ok
yararli hizmetler ve sonugclar getirecektir. Bu manada da 6n-
celikle konusmama baslarken, bu organizasyonun gercekles-
tirilmesinde gorev alan, basta Hakan Hoca, Muhammet Hoca
ve Murat Hoca ve bizim Kanunlar Genel Miidiirltigii'ndeki ca-
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lisma arkadaslarim olmak tizere, tiim emegi gecen arkadaslari-
miza, hocalarimiza huzurlarimizda tesekkiir ediyorum.

Avusturya’dan ve yarin da Almanya’dan katilimcilarin da
gelerek destek verecegi ve goruislerini paylasacaklar: bu calis-
manin yararli, hayirli hizmetler, sonuglar doguracagina inani-
yorum. Bu baglamda ben de disaridan gelen konuklarimiza da
tesekkiir ediyorum.

Kiresellesme tabir edilen egilimin son derece belirginlestigi
bir cag olan 21. ytizyilda gelisen kiiltiirel ve uluslararas: ticari
iliskiler, ulusal ve uluslararas1 alanlarda her konuda oldugu
gibi hukuk hayatim1 da dogal olarak etkilemektedir. Ulkemiz
de diinyadaki bu hizli degisime paralel olarak bircok alanda ve
ozellikle de hukuk alaninda 6nemli degisikliklere imza atmus-
tir ve atmaktadir. Avrupa Birligi'ne {tiyelik stirecinin hizlandi-
ric1 etkisi yaninda, demokratik toplum diizeninin gerektirdigi
cagdas acilimlarin gerceklestirilmesi ihtiyac1 da bu degisim-
lerin arkasmndaki en énemli itici gii¢ olmustur. Avrupa Birli-
gi standartlarina ulasmak icin gerekli mevzuat ¢alismalariyla
adli ve idari kapasitenin giiclendirilmesi yolunda calismalara
devam edilecegi hususunda da Hiikiimet Programinda taah-
hiitlere yer verilmistir. Bilindigi tizere, basta temel kanunlar
olmak {izere, mevzuatimizda koklu ve reform niteliginde de-
gisiklikler yapilmistir. Bakanligimizca bu nitelikteki calismala-
ra ara verilmeksizin devam edilmektedir. Bu baglamda, temel
kanun niteliginde olan ve halen Tiirkiye Buytik Millet Meclisi
Genel Kurul giindeminde bulunan Hukuk Muhakemeleri Ka-
nunu Tasarisi, Tiirk Ticaret Kanunu Tasaris1 ve Tiirk Borglar
Kanunu Tasarisi’'nda bir¢cok yeni hiikiimler ve diizenlemeler
bulunmaktadir. Bu tasarilarin kanunlasmasi ve herhangi bir
karmasaya sebep olmadan uygulanmasi ve ictihatlarin olus-
mast biiyiik onem arz etmektedir.

Degerli katilimcilar, Tuirkiye'nin Avrupa Birligi'ne katilim
stirecindeki taahhtitleri goz ontinde bulundurularak Bakanli-
g1miz tarafindan Yargi Reformu Stratejisi hazirlanmistir. Ulke-
mizin demokratik hukuk devleti olma yolundaki konumunu
gliclendirmesini bekledigimiz bu belge iceriginde belirtilen
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amaglardan birini de uyusmazliklar: 6nleyici nitelikteki ted-
birlerin etkin hale getirilmesi ve alternatif ¢6ztim yollarinin
gelistirilmesi teskil etmektedir. Yarg: sisteminin i¢cinde bulun-
dugu durum ve ceza yargilanmasinda uzlasma miiessesesinin
diizenlenmis olmasi dikkate alindiginda, hukuk yargilamasi
alaninda da uyusmazliklarin alternatif yollarla ¢oziimlenme-
sine iliskin diizenlemelere yer verilmesi bir zorunluluk olarak
ortaya gikmustir.

Alternatif ¢oziim yontemlerinin ilk ve en yaygini, tahkim
kurumudur. Ulkemizde tahkim yoluna bagvuru sayisinin faz-
la olmadig1 bilinmekle birlikte, tahkim ve alternatif uyusmaz-
lik ¢6ztim yollarinin bilinmesi, anlasilmas: ve kullanilmasimin
saglanmasi icin bir tahkim merkezinin varligina ihtiyag duyul-
mustur ve bu baglamda 2 Ekim 2009 tarihli Resmi Gazete’de
yayimlanan Istanbul Uluslararasi Finans Merkezi Strateji ve
Eylem Planimmin “Hukuk Altyapisinin Giiclendirilmesi” bas-
likl1 boliimiinde, uluslararasi finans merkezinin olusturulmasi
amaciyla Istanbul’da bagimsiz ve 6zerk yapiya sahip, milletle-
rarasi alanda rekabet edebilecek diizeyde kurumsal bir tahkim
merkezinin olusturulmasi ve arabuluculuk sisteminin etkin bir
sekilde kullanilmasi kararlastirilmistir. Bu baglamda, 5 Ekim
2009 tarihli Bakanligimizin oluru ile ¢alisma grubu olusturul-
mus, yapilan calismalar sonucu hazirlanan Istanbul Milletlera-
rast Tahkim Merkezi Kanun Tasaris1 Taslag1 13 Temmuz 2010
tarihinde gortise sunulmus olup, gortisler toplandiktan sonra
en kisa stirede Biiytik Millet Meclisi'ne sevk edilecektir.

Bu calismalarin yani sira, Yargi Reformu Stratejisi
Belgesi'nde hukuki uyusmazliklarin yargi oncesi ¢oziilmesi
i¢in arabuluculuk ustliinii 6ngoren kanun tasarisinin kanun-
lasma stirecinin takip edilecegi ve hayata gecirilmesi konusun-
da gerekenlerin yapilacagi ongoriilmiistiir. Bunun sonucu ola-
rak, Bakanligimizca bir Bilim Komisyonu kurulmustur.

Bir kisim uyusmazliklarin ¢ekismeli yarg: seklinde mahke-
melere intikali yerine, nizasiz kaza, sulh, uzlasma gibi yontem-
lerle ¢coztimiinti saglamak ve karsilastirmali hukuktaki gelis-
meleri hukuk ustlii yargilamasima yansitmak amacina yonelik
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hiiktimler iceren bir kanun tasaris1 hazirlanmasi amacryla ku-
rulan komisyon tarafindan hazirlanan Hukuk Uyusmazlikla-
rinda Arabuluculuk Kanunu Tasarisi, 3 Haziran 2008 tarihinde
Turkiye Biiyiik Millet Meclisi'ne sevk edilmistir. Tali komisyon
olan Avrupa Birligi Uyum Komisyonunca kabul edilen Tasari,
halen Adalet Komisyonu gtindemindedir.

Alternatif uyusmazlhk ¢oziimii bir kisim hukukgular tara-
findan yarginin alternatifi gibi algilanmakta ise de, alternatif
uyusmazlik ¢oziim yollarmin aslinda yarg: sistemiyle rekabet
icinde olma ya da yargiya alternatif olma sonucunu dogurma-
yacagl gibi, devlete ait olan yarg yetkisinin mutlak egemen-
ligine zarar vermeden uyusmazliklarin daha basit ve kolay
¢oztimiine, yani adalete erisimin kolaylastirilmasina hizmet
edecegine inanmaktay1z. Burada devlete ait yarg: yetkisi mu-
hafaza edilerek uyusmazliklarin mahkeme oniine gelmeden
taraflarin anlasmasiyla daha basit ve kolay ¢oztimii amaglan-
maktadir.

Alternatif uyusmazlik ¢oztimleriyle taraflar uzlastirma sii-
recine dahil olmakta ve kendi iradeleriyle anlasarak sonuca
ulasmaktadirlar. S6z konusu sistem, devletin yarg: yetkisi di-
sinda uyusmazliklarin ¢6ziimii konusunda kisilere sundugu
bir imkandir. Taraflarin kendi aralarindaki uyusmazliklari her
zaman anlasarak ve {ictinct kisilerin araciigindan faydala-
narak ¢oztimleyebilecekleri diistintilebilirse de, bu alanda da
devletin diizenleme yapmas: bir zorunluluktur. Hatta bu yo-
niiyle alternatif ¢6ztim yollarina yonelik uygulamalar1 destek-
lemenin gercek bir hukuk devletinin baslica gorevlerinden biri
oldugu da soylenebilir.

Uyusmazliklarin dava yoluyla ¢oztimii yerine, taraflarin
kendi iradeleriyle uzlasarak uyusmazliga son vermeleri, top-
lumsal barisin korunmasi agisindan da son derece énemlidir.
Hakan Hocamizin da dedigi gibi, bu konu Tiirkiye’'mizde bel-
ki de gereginden fazla tartisilmistir ve elestiri almistir. Umut
ediyorum, ben programin igeriginin tamamini inceleme firsati
bulamadim. Bizim hedef aldigimiz gelismis Bati tilkelerinde
bunun uygulanmasinin sekilleri, detaylari, oranlari, uyusmaz-

19

AHMET
KAHRAMAN'IN
KONUSMASI



AHMET
KAHRAMAN'IN
KONUSMASI

Medeni Usil ve icra iflds Hukukgulan Toplantisi

liklarin ne kadarmin bu yollarla nizali kaza disindaki yontem-
lerle ¢oziildiigii burada konusulacaktir. Ulkemiz de bu hedef-
lere ulasma noktasinda tizerine diisen gayreti gosterecektir.
Bakanligimiz bu baglamda da bu ¢alismalari, bu kanun tasa-
risini ve siz degerli akademisyenlerin, hocalarimizin getirecegi
Onerileri 6nemsemekte ve bunlardan kanun calismalarinda bir
rehber olarak istifade etmektedir. Kanun calismalarinin sadece
hazirlik kisminda degil, Tiirkiye Buytik Millet Meclisi'nde go-
risiilmesi ve yasalasmasi stirecinin sonuna kadar siz degerli
hocalarimizin, akademisyenlerimizin katkilar1 beklenmekte-
dir, arzu edilmektedir. Biz bunlardan istifade edecegiz.

Bu sekilde sorunlarin énemli bir kismi1 yargiya intikal etme-
den ¢oziimlenerek devletin yarg: organlarina gelen is ytiikii de
dolayisiyla azaltilmis olacaktir. S6z konusu sistemin saglikli is-
lemesinin dogal bir sonucu olarak, yargi organlar: daha kaliteli
ve daha hizli hizmet de sunabilecektir.

Uyusmazliklarin alternatif ¢oztim yollar1 arasinda 6zellikle
arabuluculuk uygulamalar1 6n plana ¢ikmaktadir. Bu duru-
mun baslica sebepleri olarak, arabuluculuk yénteminin taraflar
arasinda husumet olusturmamasi, normal yargilama yollarin-
da olusan kazanma ya da kaybetme ortami disinda bir uyus-
mazlik ¢6ztim yolu olmasi ve anlasmazligin taraf iradeleri esas
alinarak ¢oztimlenmesi hususlar1 sayilabilir.

Kanunlasmasimi bekledigimiz Hukuk Uyusmazliklarinda
Arabuluculuk Kanun Tasarisi ile ilgili olarak, gerek Tasar1’nin
goriise gonderilmesi gerekse Buytik Millet Meclisi'ne sunul-
duktan sonraki asamada, kamuoyunda ve o6zellikle hukuk
cevrelerinde bazi elestiriler giindeme getirilmistir. Ama biz bu
elestirilerin, 6nerilerin, goruslerin tiimiinden de istifade ede-
rek, daha az tartisilan ve toplumun genis kesimleri tarafindan
da daha ¢ok benimsenebilen bir kanun yapma amacim giit-
mekteyiz ki, bu calismalar, bu seminerler, calistaylar hem ilim
diinyasma hem kanun yapma ytikiimliiltigii olan biz Adalet
Bakanligi'na 1s1k ve rehberlik edecektir.
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Degerli arkadaslarim, diinyada ve tilkemizde alternatif uyus-
mazlik ¢6ziim yollar1 alaninda yasanan gelismeler, bu konuda
yasal calismalar yapilmasin gerekli kilmaktadir. Ancak uyus-
mazligin alternatif yolla ¢oztimii denildiginde, bazen bilgi ek-
sikliginden bazen de diger amacglardan kaynaklanan sebeplerle
bu sistemin yargiya alternatif oldugu yontinde 6zellikle hukuk
cevrelerinde bir kanaat olustugu ya da olusturulmaya calisil-
dig1 gortulmektedir. Halbuki burada taraflarin kamu diizenini
ilgilendirmeyen ve sulh olabilecekleri bir uyusmazlig1 serbest
iradeleriyle Tasar1’da gosterilen ustller gercevesinde anlasarak
cozmeleri s6z konusudur. Devletin yarg: yetkisini devretmesi
s0z konusu degildir. Elbette elestirilerin de hakli oldugu kismi
noktalar da vardir. Biraz 6nce dedigim gibi, bunlardan da is-
tifade etmeyi, varsa bizim burada eksiklerimiz, yanhslarimiz,
bunlar1 diizeltmeyi de hedefliyoruz. Bu durum, alternatif uyus-
mazlik ¢6ztim yollar1 ve hazirlanan kanun tasaris1 hakkinda ka-
muoyunun bilgilendirilmesinin ne kadar 6nemli oldugunu gos-
termektedir. Agiklanan nedenlerle, Hukuk Uyusmazliklarinda
Arabuluculuk Kanun Tasarisi'nin farkl tilke uygulamalari 1s1-
ginda karsilastirmali olarak incelenebilmesi ve bu alanda yargi
camiasinda bilin¢ olusturulmasina katkida bulunma amacina
yonelik olmak {izere, seminerler ve calistaylar diizenlenmis,
onemli bir birikim ve farkindalik diizeyi yakalanmistir. Halen
su anda Bakanligimiz Hukuk Isleri Genel Miudiirliigi ile ingil-
tere Biiytikelciligi'nin is birligiyle, “Tiirkiye’de Arabuluculuk
Uygulama Kapasitesinin Gelistirilmesi” adl1 proje ytirtitiilmek-
tedir. Bu proje dogrultusunda {iilkemizin cesitli sehirlerinde
meslektaslarimiz ve akademisyenlerin katilimlariyla seminer-
ler diizenlenmis ve halen bu program devam etmektedir. Bazi
yerlerde de calismalar yapilacaktir.

Bu yil diizenlenen Medeni Usl ve Icra-iflas Hukukgular
Toplantist'nda, “Hukuk Uyusmazliklarinda Arabuluculuk”
konusu ayrintili olarak degerlendirilecektir. Medeni ustl hu-
kuku alaninda ihtisas sahibi olan ¢ok degerli konusmacilarin
konuya iliskin goriis ve onerilerini sunma firsatini bulacaklar:
bugiin ve yarin gerceklestirilecek toplanti, Bakanligimizca bu
alandaki calismalar acisindan biiytik bir onem arz etmektedir.
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Bunu tekrar ifade ediyorum. Zira burada ortaya konulacak
diistince ve Oneriler, sz konusu kanun tasarisinin Ttirkiye
Buyiik Millet Meclisi'nde goriisiilmesi sirasinda mutlaka de-
gerlendirilecektir, bunlardan istifade edilecektir, bize rehber-
lik edecektir.

Bu duygularla sozlerime son verirken, bu ¢calismanin basari-
I1 gecmesini, hayirli hizmetlere vesile olmasini temenni ediyor,
tekrar hepinize hos geldiniz derken, bu organizasyonu gercek-
lestiren hocalarimiza, Bakanliktaki calisma arkadaslarimiza te-
sekkiir ediyor, basarilar diliyorum, saygilar sunuyorum.
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Dr. Christoph LIEBSCHER®
USING ADR TECHNIQUES IN ARBITRATION™

Alternative Dispute Resolution (“ADR”) is a term referring
to dispute resolution techniques that are short of convention-
al court proceedings. The term encompasses a wide variety
of processes, that include multiple negotiations methods, that
are binding or non-binding, that involve a third party neutral
or restricted to parties only, that are structured or informal,
or that combine several techniques - are hybrids. Whereas US
lawyers will include arbitration in the list of ADR methods
as would the EU Commission,' continental European lawyers
do not. In this article, the second approach is used. ADR is
understood as the acronym standing for all dispute settlement
methods which do not involve a third person who renders a
decision that is a judgment or has the force thereof.

As regards the different ADR methods described below, the
definitions used are rarely cut in stone. The guiding principle
for the descriptions used below is to make clear distinctions
between them.

*  Dr. Christoph Liebscher FCIArb MBA (Insead) is the Head of the Arbitra-

tion Department of Wolf Theiss

I thank Khristina Siletskaya for her most valuable assistance in preparing

this article

1 COM(2011) 793/2 Proposal for a Directive of the European Parliament
and of the Council on Alternative Dispute Resolution for Consumer
Disputes and Amending Regulation (EC) No 2006/2004 and Directive
2009/22/EC (Directive on consumer ADR), p. 4..

*k
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A. SAMPLE OF ADR TECHNIQUES

The dispute resolution techniques may be divided is the fol-
lowing categories: (a) negotiations between parties only with-
out the use of third party; (b) non-adversarial and non-binding
negotiations based techniques with third party involvement;
(c) techniques involving a decision maker whose decision is
contractually binding (at least on a preliminary level).

All these ADR techniques are aiming at making the parties
realize the weaknesses of own case and strengths of their op-
ponent’s case, as well as assessing wider legal and commercial
implications of the dispute. Such reality testing of the case is
believed to influence parties” willingness to compromise. A
further important feature of the ADR techniques is that it takes
parties out of conventional adversarial positions and instead
focuses their efforts on amicable dispute resolution, which
leaves room for preserving business relationship and some-
times even resurrecting them.

There is a great range of ADR methods. This is sometimes
clouded by the fact that the marketing of mediation, being only
one of many methods, is done with great strength and effort in
many countries. Given this wide range, the following is only a
selection of available methods.

a) ADR without third party’s assistance

Negotiation

Negotiation is discussion between two or more disputing
parties with intent to reach a compromise. Negotiation is the
most basic and common ADR technique and lies at the heart of
most other ADR techniques. In their conventional form, nego-
tiation occurs between the parties and their attorneys and does
not involve a neutral. It is voluntary, flexible and an unstruc-
tured process. Negotiation is recommended as a starting point
prior to any dispute resolution process and may revive at any
stage during another dispute resolution process.
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Cooperative Problem Solving

Cooperative problem-solving is a type of negotiations. It
is informal and does not involve the services of a third party.
It is a measure of first resort when the dispute between the
parties arises and is possible only if both parties are interested
in collaborating in order to reach amicable solution. In coop-
erative problem solving, the parties need to first identify the
need or interest that must be satisfied and enter negotiations
with such interest in mind rather than from opposing posi-
tions. Parties focus is not on winning or losing, but instead on
finding an agreeable solution for both sides and preserving
the relationship.

b) Techniques involving third party without binding
authority

Non-binding ADR techniques are characterized by being
voluntary, flexible, allowing the parties to control and shape
the process, usually with the involvement of a third party, and
of course by being non-binding.? They may be used in combi-
nation with each other. If they work, they produce fast results
and leave room for preserving business relationship.’ The ra-
tionale behind the non-binding ADR techniques is that parties’
conflict may be a product of distorted perception about the re-
alities of their case, a neutral’s opinion is deemed to bring par-
ties back to realities and thereby influence their receptiveness
to compromise.* This section overviews (i) mediation, (ii) facili-

Doug Jones, Various Non-binding (ADR) Pricesses, p. 367, New Horizons
in International Commercial Arbitration and Beyond, ICCA Congress Se-
ries, 2004 Bejing Volume 12, Kluwer Law International (2005).

Doug Jones, Various Non-binding (ADR) Pricesses, p. 367, New Horizons
in International Commercial Arbitration and Beyond ICCA Congress Se-
ries, 2004 Bejing Volume 12, Kluwer Law International (2005).

See generally John M. Townsend, Promoting Peace Before Conflict: Integrat-
ing Alternative Methods of Dispute Resolution into the Arbitration Process, Ar-
bitration Advocacy in Changing Times, ICCA Congress Series, 2010 Rio
Volume 15, 35, 36 (Kluwer Law Int’l 2011); Nael G. Bunni, Chapter IV:
Alternative Dispute Resolution - Case Study litting the Cake by Sub-
mitting Partial Issues to Expert Determlnatlon/%ona iation in Christian
Kalusegger, Peter Klein, et. al. (eds.), Austrian Arbitration yearbook 2009
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tation, (iii) conciliation, (iv) fact-finding, (v) ENE (early neutral
evaluation), (vi) non-binding arbitration, (vii) mini-trial /exec-
utive tribunal, and (viii) dispute boards.

Mediation

Mediation is a well-known and widely practiced ADR tech-
nique. Mediation is a non-binding structured process, which
is conducted by a neutral - called a mediator, who assists the
parties in negotiating an agreement. The mediator may be, but
does not have to be, an expert in the subject matter. The me-
diator puts in place a procedural schedule to be followed by
the parties, directs the course of parties” negotiations by fram-
ing the issues, focusing and keeping the discussions on track,
probing positions taken by the parties and helping to work
through points of contention. Often, the mediator ensures that
the parties have a safe place to vent their emotions to avoid
them blocking the road to agreement.

The mediator’s techniques and their degree of interference
vary. Some mediators make minimal procedural suggestions
and do not intervene in negotiations unless parties reach an
impasse. Other mediators are involved in all stages of negoti-
ations and parties” interactions. Generally, a mediator refrains
from imposing her/his view about the merits of the dispute on
the parties. Instead, the essence of mediator’s job is to provide
each party with a reality check of his/her position by high-
lighting the weakness in their positions, thereby encouraging
parties to revise their positions and expectation, and leading
them to a compromise.

The mediation process begins with parties” voluntary con-
sent to participation in the process.” Next, the parties and the
mediator schedule the sessions and the parties provide the

(C.H. Beck, Stampfli & Manz 2009), p. 472.

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 283, Kluwer Law International (1996).
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mediator with the overview of their dispute.® The actual me-
diation process consists of joint sessions and private sessions
known as caucuses. At the joint sessions, parties present their
views of the dispute, mediator asks clarifying questions there-
by helping to frame the issues and identify relevant facts, and
parties are engaged in negotiation with each other.” In caucus-
es, each party meets with the mediator privately and discusses
the case in strict confidentiality.®

Confidentiality is a key to successful mediation. Confidenti-
ality has two aspects. First, all the information disclosed to the
mediator is kept from other parties.’ Second, the assertions and
disclosures during negotiations are kept from public at large.
10 Parties tend to be more candied in their negotiations when
they know that everything they say stays within the process
and will not be used against them in the future." They reveal
more relevant information, thereby promoting broader sharing
of ideas and freer expression of interests, which in turn facili-
tates the negotiation process.

Caucuses are founded on the notion of confidentiality and
constitute an essential and indispensable part of successful me-
diation process. Assurances of confidentiality encourage the
parties openly without tactical distortions reveal to the media-
tor weaknesses of their cases, bottom line interests and priori-
ties.”? Additionally, because the mediator does not have the au-

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p. 284, Kluwer Law International (1996).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 284-287, Kluwer Law International (1996).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 285, Kluwer Law International (1996).

Doug Jones, Various Non-binding (ADR) Pricesses, p. 395, New Horizons
in International Commercial Arbitration and Beyond, ICCA Congress Se-
ries, 2004 Bejing Volume 12, Kluwer Law International (2005).

Doug Jones, Various Non-binding (ADR) Pricesses, p. 395, New Horizons
in International Commercial Arbitration and Beyond, ICCA Congress Se-
ries, 2004 Bejing Volume 12, Kluwer Law International (2005).

' Doug Jones, Various Non-binding (ADR) Pricesses, pp. 394-395, New Ho-
rizons in International Commercial Arbitration and Beyond, ICCA Con-
gress Series, 2004 Bejing Volume 12, Kluwer Law International (2005).

12 Christian Biihring-Uhle, Arbitration and Mediation in International Business,

10
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thority to make decisions on the merits of the case, the parties’
communication is not inhibited by the fear that the mediator
will use this information against them. The inside information
helps the mediator to identify parties’ common interests and
devise an optimal “win-win” solution, to which the mediator
can then discretely guide the parties.”

If the parties reach a settlement or partial settlement it is
recorded in the form of a settlement agreement.'* This commit-
ment constitutes merely a contract, and is not an award.

Facilitation

Facilitation is considered a form of mediation, with slightly
different negotiation technique.” Thus, unlike a mediator who
allows the parties to reach an agreement on their own, a facili-
tator suggests various solutions to the parties.' The facilitator’s
solutions are not binding, and are aimed at introducing new
ideas to the parties."” Typically a facilitator does not become in-
volved in substantive details of the issue and works simultane-
ously with all the parties, instead of holding private sessions.'®

The method of facilitating is most appropriate when: (1) the
parties are not very emotional about their dispute; (2) the par-
ties or issues are not highly polarized; (3) the parties trust each

p- 285, Kluwer Law International (1996).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 285, Kluwer Law International (1996).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 287, Kluwer Law International (1996).

Doug Jones, Various Non-binding (ADR) Processes, in New Horizons in In-
ternational Commercial Arbitration and Beyond, 368-69 (Albert Jan van
den Berg ed., 2005).

Doug Jones, Various Non-binding (ADR) Processes, in New Horizons in In-
ternational Commercial Arbitration and Beyond, 368 (Albert Jan van den
Berg ed., 2005).

Doug Jones, Various Non-binding (ADR) Processes, in New Horizons in In-
ternational Commercial Arbitration and Beyond, 368 (Albert Jan van den
Berg ed., 2005).

H. Edwin Simmers, Dispute Resolution and Auxiliary Administrative Dis-
cifline (available at http:/ /www.uscg.mil/d13/diraux/docs/AUX_Disci-
pline Handout 9-06.pdf (last visited November 30, 2011)).
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other and believe they can work together to develop a mutual-
ly acceptable compromise; or (4) the parties are in a common
predicament and a jointly-acceptable outcome is the most de-
sirable and beneficial to both.*

Conciliation

Just as facilitation, conciliation is very similar to mediation,
in that it is consensual, non-binding, structured dispute reso-
lution method, involving a neutral called conciliator. Its main
distinction from mediation and conciliation is that the concil-
iator has a duty to intervene in solution-making process, by
actively proposing possible solutions and persuading parties
to accept them.” If the settlement fails, the conciliator issues a
non-binding decision with the appropriate solution of the dis-
pute, which is called “Recommendation.”? In this respect, the
conciliator goes one step further than the facilitator.

The conciliator’s duty is also testing of the strength and
weaknesses of the cases, making parties see a realistic picture
about the merits of each own case, proposing possible solu-
tions, providing advice, suggesting new ideas. * The concilia-
tor may suggest any solution it deems appropriate and is not
restricted by parties” contractual rights and obligations.*

9 H. Edwin Simmers, Dispute Resolution and Auxiliary Administrative Dis-
cif?line (available at http:/ /www.uscg.mil/d13/diraux/docs/ AUX_Disci-
pline Handout 9-06.pdf (last visited November 30, 2011)).

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 474.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 474.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 474.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
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The line between mediation, facilitation and conciliation is
somewhat superficial, these methods are flexible and fluid and
maybe be used interchangeably corresponding to the parties’
needs.*

Fact-Finding

Fact-finding is an investigative process very similar to ex-
pert determination, except that it is restricted to clarification of
certain facts or factual issues. Thus, fact-finder’s opinion deals
only with the factual issues. The fact-finder is usually an ex-
pert on the subject of the dispute. Fact-finder’s services may be
useful at the stage when the parties reach an impasse in their
negotiations. The fact-finder’s opinion is most helpful in mov-
ing parties away from impasse when both parties have def-
erence for the fact finder’s opinion. The fact-finder’s decision
is non-binding. Generally, the fact-finder’s functions involve
investigating and evaluating the factual issues in the dispute,
and producing report establishing facts. Sometimes, the par-
ties might ask the fact-finder to provide situation assessment
or substantive recommendation on how the dispute should be
resolved. The fact-finder’s findings might be used as evidence
in future adversarial procedures.

ENE (Early Neutral Evaluation)

Early Neutral Evaluation (ENE) technique is a process where
the parties present their positions regarding a dispute to a neu-
tral, usually an independent expert, for an evaluation of the le-
gal and factual elements of the case.” The neutral then gives his
opinion on the matter.” The rationale is that the neutral’s opinion

Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 474.

Doug Jones, Various Non-binding (ADR) Processes, in New Horizons in In-
ternational Commercial Arbitration and Beyond, 368-369 (Albert Jan van
den Berg ed., 2005).

Jane Jenkis, International Construction Arbitration, p. 62, Kluwer Law
International (2006).

John M. Townsend, Promoting Peace Before Conflict: Integrating Alternative
Methods of Dispute Resolution into the Arbitration Process, 35, 37 Arbitration
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will sober up the parties’ views about success of the case, thereby
making parties more receptive to a compromise.” Parties usually
present their cases in a written format, which may be followed by
an oral examination.® ENE adds a new element to the bargain-
ing considerations of the parties and allows them to review their
position, putting also in question some of the advice the parties
may have received from their counsels and experts.

Non-Binding Arbitration

Non-binding arbitration is an ADR procedure where both
sides present their case to an experienced judge or arbitrator,
for a non-binding evaluation. The parties present the case in a
concise manner with limited documents and evidence, based
on which the “arbitrator” issues a reasoned award or findings
on certain issues of the dispute.” It functions as a case pre-
view.* The rationale behind this procedure is the same as with
other ADR techniques, that is - when parties have a more re-
alistic view of their case they become more receptive to settle-
ment.” The arbitrator may but does not have to be an expert
on the subject of the dispute. Compared to ENE, non-binding
arbitration usually provides for limited, but still, taking of evi-
dence other than documents.

Advocacy in Changing Times, [CCA Congress Series, 2010 Rio Volume
15 (Kluwer Law Int’l 2011).

Jane Jenkis, International Construction Arbitration, p. 62, Kluwer Law Inter-
national (2006).

Jane Jenkis, International Construction Arbitration, p. 62-63, Kluwer Law
International (2006).

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), p. 119.

John M. Townsend, Promoting Peace Before Conflict: Integrating Alternative
Methods of Dispute Resolution into the Arbitration Process, Arbitration Advo-
cacy in Changing Times, ICCA Congress Series, 2010 Rio Volume 15, 35,
36 (Kluwer Law Int’l 2011).

John M. Townsend, Promoting Peace Before Conflict: Integrating Alternative
Methods of Dispute Resolution into the Arbitration Process, 35, 37 Arbitration

Advocacy in Changing Times, ICCA Congress Series, 2010 Rio Volume
15 (Kluwer Law Int’l 2011).
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Mini-Trial/Executive Tribunal

Mini-trial isan ADR procedure that brings together high-lev-
el decision-makers in order to create a non-binding structured
process involving condensed case presentations by each side
with a goal of negotiating a settlement.’ The decision-making
panel usually consists of a senior executive from each party
that was not personally involved in the dispute previously.*
A neutral decision maker who is a retired judge or an experi-
enced arbitrator may be asked to act as a chairman, yet involve-
ment of a neutral is not necessary.*

The mini-trial forces the parties to focus on the main issues.*
The parties usually agree on the rules and time limits of case
presentation. If a neutral is involved, his role is similar to the
one of a mediator - ensuring fair conduct of procedures and
becoming involved when the negotiations stir off track or reach
an impasse.* The neutral may render an advisory ruling about
a likely outcome of formal trial or arbitration and/or indicat-
ing the range of settlement.’”” The rationale behind mini-trials
is that when the decision-makers are fully informed about the
merits of both sides’ positions, they have an opportunity to see
the case through the eyes of the outsider and thus to form a bet-
ter idea of their chances to succeed in formal dispute resolution
proceedings, and thus are more likely to settle.®

32 Christian Biihring-Uhle, Arbitration and Mediation in International Business,

p- 195, Kluwer Law International (2006).

Christian Biihring-Uhle, Arbitration and Mediation in International Business,
p- 195-196, Kluwer Law International (2006).

Jane Jenkis, International Construction Arbitration, p. 62, Kluwer Law Inter-
national (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 195, Kluwer Law International (2006).

Jane Jenkis, International Construction Arbitration, p. 62, Kluwer Law Inter-
national (2006).

Doug Jones, Various Non-binding (ADR) Pricesses, p. 382, New Horizons
in International Commercial Arbitration and Beyond, ICCA Congress Se-
ries, 2004 Bejing Volume 12, Kluwer Law International (2005); Alternative
Dispute Resolution: A Resource Guide, available at http://www.opm.
gov/er/adrguide/sectionl-a.asp (last visited November 11, 2011)

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 195, Kluwer Law International (2006).
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A very revealing and consequently effective way to conduct
a mini-trial is for parties to reverse roles, meaning that the par-
ties argue each other’s case. This is done by the high level exec-
utives or at least with their involvement.

Mini-trials tend to be expensive because the costs of more
detailed case analysis and presentation tend to be high.* Thus,
it is most suitable for resolving high-stakes disputes between
business entities that are facing complex and lengthy litigation
or arbitration.”’ It is also unlikely to gain the attention of the
high-level decision makers for minor matters.

Dispute Boards (Recommendation)

Dispute Board is a one or three member(s) panel appointed
at the outset of a mid- to long-term contract in order to decide
on or assist the parties to resolve the disputes or disagreements
arising throughout the lifespan of the contract. The ICC has
developed a flexible framework for establishing and operating
Dispute Boards adapted to wide range of industries.*!

Depending on the parties agreement, three types of Dispute
Boards exist.”” The most flexible type is one where the Dispute
Board issues Recommendations, and if none of the parties ob-
jects to it within the specified time period, the party contrac-
tually agrees to comply with it. Should a party express dissat-
isfaction with the agreement, the dispute may be submitted
to arbitration or court, whose decision the party may comply
with but is under no obligation to do so. The ICC calls this type
of Dispute Board as Dispute Review Board.*

3 Christian Biihring-Uhle, Arbitration and Mediation in International Business,

p- 196-197, Kluwer Law International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 196-197, Kluwer Law International (2006).

http:/ /www.iccwbo.org/court/dispute_boards/id4529/index.html
(last visited 12 December 2011).

The other two types are addressed on pp. 13-14.

http:/ /www.iccwbo.org/court/dispute_boards/id4529/index.html
(last visited 12 December 2011).
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Criteria Contributing to Success of Non-Binding
Negotiation Based ADR Techniques

All of the above discussed negotiation based techniques
without or with third party involvement are most successful
when the following criteria are present:

Good faith and sincere intent by both parties to resolve the dispute

The parties enter the ADR process with serious intention to
resolve the dispute, with adequate resources to follow through
with the resolution of the dispute, and are reasonable at nego-
tiations.

Parties’ realistic expectations

Parties” expectations are considered reasonable if the set-
tlement amount they are ready to accept or offer is within the
range of existing verdicts in other cases with similar factual
and legal scenarios. If the parties are represented by lawyers,
latters’ task is to manage client’s expectations.

Parties’ preparation

The level of parties’ preparation, or rather their lawyer’
preparation, affects how realistic their expectations about out-
come of the dispute are. Practice shows that the parties who
know their case in and out are most reasonable during negoti-
ations and thereby are most successful.

Ongoing relationship

The more the parties will have common dealings in the fu-
ture, the more likely it is in general that they will strive for
compromise.

Adequate authority of third party neutral (where applicable)

When the neutral enjoys a high degree of authority with
the parties, the neutral’s substantive proposals are likely to be
accepted as a solution to the dispute. Thus, a conscientious
neutral must be able to propose the solution after parties had
a sufficient opportunity to fully present their positions.
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¢) ADR Techniques involving third party with binding
authority

Expert Determination

Expert determination is an ADR process where the parties
submit their dispute to the chosen expert, who renders a bind-
ing determination.* The parties might agree for the determi-
nation to be merely advisory. It is appropriate for cases where
the issue is highly technical or requires valuation.*® Expert’s
decision is based on factual or quantum findings and does not
resolve any issue of law. *

The expert has wide discretion in investigating the issue
and is not bound by any procedural rules except the basic
rules of fair trial.  The absence of formal procedures, dis-
covery and presentation of evidence results in this procedure
being less expensive and faster than arbitration. * The ICC’s
International Center for Expertise establishes framework for
expert evaluation.*’

4 Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:

Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 477.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 477.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 477.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 477.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), p. 478.

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), p. 119.
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If the parties have not agreed otherwise, the expertise is con-
tractually binding for the parties. Usually, it is only subject to
an extremely limited control by state courts or arbitral tribu-
nals, as the case may be.

Adjudication

Adjudication commonly takes a form of submitting the case
in writing to a neutral - adjudicator, and sometimes is fol-
lowed by a hearing.”® Often, the writing submission is all the
adjudicator has to go by in making a decision, which places a
great pressure on the parties to do their best. The adjudicator’s
decision is binding.” However, the party dissatisfied with the
decision can preserve its right to appeal by raising timely ob-
jection, which can subsequently become a basis for reopening
the dispute. Yet, the party must comply with the decision im-
mediately upon receiving it.>

High-Low Arbitration

High-Low arbitration is actually an agreement prior to arbi-
tration about the range of acceptable lowest and highest arbi-
tral decision.” The agreed upon range is normally not known
to the arbitrator.> If arbitrator’s decision is within the range, it
becomes final. If it is outside the range then the final figure will
be the nearest to the lower or the higher limit.”> Such agreement
allows parties to control their risks.

% Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution

Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), p. 119.

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), p. 119.

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), p. 119.

Christian Biihring-Uhle, Arbitration and Mediation in International Business,
p- 200, Kluwer Law International (2006).
Christian Biihring-Uhle, Arbitration and Mediation in International Business,
p- 200, Kluwer Law International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 200, Kluwer Law International (2006).
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This form of arbitration is very popular in the United States,
but most civil law systems also began embracing it.*® In some
jurisdictions, high-low arbitration might raise a question as to
its legal nature - whether it is within the framework of arbi-
tration.”” A possible difficulty of recognizing high-low arbi-
tration as a form of arbitration might lay in the fact that the
neutral does not actually render a decision but instead chooses
between the parties” offers,”® and that the resulting decisions
are unreasoned. ® First of all, the essential characteristic of ar-
bitration is the fact that it yields a final and binding decision,
and the high-low arbitration satisfies this requirement there-
by justifying use of word “arbitration” in its name.®® Secondly,
lack of reasoning, particularly considering that parties agreed
to non-reasoned decision, does not constitute a ground for re-
fusal to recognize an award neither under UNCITRAL Model
Law,® nor under the New York Convention.®

Final-Offer Arbitration

Similarly to High-Low arbitration, Final Offer arbitration is
based on an agreement by the parties about acceptable figure.
The procedure slightly varies. It may involve an agreement by
the parties to submit their final offers to the arbitrator, who
then chooses between the two.”® Alternatively, the parties ask
the arbitrator to name the figure while agreeing among them-

% Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24

Journal of Int'l Arb. 3, 307-308 (Kluwer Law Int’1 2007).

7 R. Waltz, Final-Offer-Arbitration - oder: Drittentscheidung anhand
verbindlicher Angebote, SchiedsVZ 119, 121 (2003).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 313 (Kluwer Law Int’1 2007).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 314 (Kluwer Law Int’1 2007).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int’l Arb. 3, 312-314 (Kluwer Law Int] 2007).

61 UNCITRAL Model Law, Article 32(2)

62 United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (10 June 1958).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 201, Kluwer Law International (2006).
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selves that whoever’s figure comes closer to the arbitrator’s de-
cision prevails.* The parties may agree that if the arbitrator’s
figure amounts to the exact average of both their figures, it be-
comes valid.® The main purpose of Final-Offer arbitration is to
counter the danger that the arbitrator may make compromise
decisions and also to limit the risk of extreme decisions.®

While, final offer takes away the arbitrator’s power to com-
promise, the parties themselves are more likely to reach a com-
promise while preparing their final offer.®” This results from
parties” fear that the arbitrator might consider their offer un-
reasonable and thus encourages the parties to make realistic of-
fers in good faith.®® This realization brings the parties bargain-
ing positions closer together, thereby making settlement more
appealing.” In fact, Major League Baseball reports 90 percent
settlement rate while using this ADR method.”

Just like with high-low arbitration, the final-offer arbitra-
tion’s legal nature might be questioned.” Yet, as explained
above, since the final-offer arbitration produces final, binding
and enforceable decision it is rightly classified as a form of ar-
bitration.”

%4 Christian Buihring-Uhle, Arbitration and Mediation in International Business,

p- 201, Kluwer Law International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 201, Kluwer Law International (2006); Christian Borris, Final Offer Arbi-
tration from a Civil Law Perspective, 24 Journal of Int'l Arb. 3, 308 (Kluwer
Law Int’1 2007).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 201, Kluwer Law International (2006).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 308 (Kluwer Law Int’l1 2007).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 308 (Kluwer Law Int’1 2007).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 308 (Kluwer Law Int’1 2007).

70 Elissa M. Meth, Final Offer Arbitration: A Model for Dispute Resolution in

Domestic and International Disputes, 10 Am. Rev. Int’l Arb. 3, 391 (1999).

L' R. Waltz, Final-Offer-Arbitration - oder: Drittentscheidung —anhand
verbindlicher Angebote, SchiedsVZ 119, 121 (2003).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 312-314 (Kluwer Law Int’] 2007).
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Dispute Boards (Decision)

As defined earlier in this Article, Dispute Board is a one
or three member(s) panel appointed at the outset of a mid- to
long-term contract in order to decide on or assist the parties to
resolve the disputes or disagreements arising throughout the
lifespan of the contract. The ICC divides the Dispute Boards
into three categories, one of which is non-binding Dispute
Review Board and was described earlier in this Article.” The
second and third types are binding and are known as Dispute
Adjudication Board and Combined Dispute Board.

Under the Dispute Adjudication Board model, the parties
must comply with the Board’s decision immediately upon re-
ceiving it, or if a party is dissatisfied with it, it may refer the
dispute to arbitration or the courts. While the action is pending
resolution, both parties are obligated to comply with the deci-
sion unless or until excused from this obligation by the explicit
decision of arbitral tribunal or court.”

Combined Dispute Board may issue a Recommendation or
a Decision depending on what the parties requested, what the
parties agreed to, or in case of disagreement, the Board relies
on the ICC Rules to decide what it should issue. The main dif-
ference between the Recommendation and Decision is the tim-
ing as to when the parties are obligated to comply with it. The
Recommendation allows parties to delay compliance, while the
Decision must be complied with immediately upon issuance.
Either decision may be referred to arbitration or the courts for
enforceable award or judgment. Dispute Boards finding are
admissible in such proceeding.”®

73 http://www.iccwbo.org/court/dispute boards/id4529/index.html

(last visited 12 December 2011).

http:/ /www.iccwbo.org/court/dispute_boards/id4529/index.html
(last visited 12 December 2011).
http:/ /www.iccwbo.org/court/dispute_boards/id4529/index.html
(last visited 12 December 2011).

http:/ /www.iccwbo.org/court/dispute_boards/id4529/index.html
(last visited 12 December 2011).
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B. ADR/ARB CONCERNS

Having concluded this tour of the land of ADR, the question
is if and how ADR techniques may be used in arbitration or in
combination with arbitration.

The first case has been amply discussed with respect to
Med/ Arb.” It shall not be discussed in this article in detail. A
summary of the concerns raised shows the following;:

Arbitrator’s Bias

Most common critique raises the issue of bias that a neutral
with dual function faces.” Specifically, rules governing the arbi-
tration process prohibit ex parte communication about the case
with the arbitrator. This requirement is designed to ensure that
the arbitrator is free from any biases in the case and thus, to pro-
tect the purity of the arbitration process.” The impartiality re-
quirement is violated when the same neutral conducts both me-
diation and arbitration. During mediation procedure, the neutral
holds private meetings discussing the facts and evidence of the
case with each party in the absence of the opposing party.*

Additionally, during mediation, the parties are encouraged
to communicate freely and they do so in less disciplined man-
ner than they do in front of a tribunal.®! Their negotiations
may be conducted in a heated manner.® Thereby, the parties

77" See D.C. Elliott, Med/ Arb: Fraught with Danger or Ripe with Opportu-
nity? (1996) 62 JCI Arb. 3, 175, 8; Michael Mcllwrath & John Savage, Interna-
tional Arbitration and Mediation: A Practical Guide, p. 186 (Kluwer Law
International 2010); Marian Liebmann, Mediation in Context, p. 185, Jessica
Kingsley Publishers (2000); Alan L. Limbury, Med-Arb: - getting the best of
both worlds, p. 2.

78 D.Van Duch, Do ’H¥brids’ Compromise ADR Benefits? Nat'l Law J., March
2,1998; Richard P. Flake, MED/ ARB - a viable ADR vehicle?: Nuances of
Med/Arb - A Neutral’s Perspective, p. 2.

7" Richard P. Flake, MED /ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, p. 3.

80" Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/

Arb - A Neutral’s Perspective, p. 3.

Peter Talbot, Should an Arbitrator Act as a Mediator in the Same Dis-

pute? p. 227, 67 Journal of the Chartered Institute of Arbitrators 1 (2001).

See UK: Glencot Development and Design Cp. Ltd. v. Ben Barrett & Son

Ltd., (2001) All ER (D) 384, (2001) EWHC Technology 15, para. 24.
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demonstrate their personalities, which by the law of human
nature, inevitably leads an observer to form a personal opin-
ion, likes and dislikes of the parties.

Fairness of Arbitration Procedure

The next concern arises from the neutral’s access to confi-
dential information during mediation proceedings. The cor-
nerstone of mediation is that any statement made by a party to
the neutral must be kept confidential. Unless, the party mak-
ing the statement authorizes the release of the information, the
neutral must keep it confidential even during arbitration pro-
ceedings. As a result, the arbitrator might be making a decision
based on the confidential information that was not subject to
cross-examination or other challenge by the other party. The
fairness of the arbitration process is, therefore, compromised.*

Chilling Effect on Parties and Mediator

The parties tend to be less forthcoming and withhold the
weaknesses of their case from the mediator that might become
an ultimate decision-maker in their case.* This is likely to com-
promise the success of the mediation.*” The key to success in
mediation is for the mediator to uncover all the strengths and
weaknesses of the parties” positions and based on this infor-
mation to provide a reality check for each party, so that the
parties are more reasonable in their demands to each other.*
When the facts are withheld, the mediator’s ability to provide
a fair appraisal to each side is compromised and the mediation
is doomed to fail ¥

8 Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, p. 5.

Marian Liebmann, Mediation in Context, p. 185, Jessica Kingsley Publish-

ers (2000).

8 Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, pp. 6-7.

86 Richard P. Flake, MED /ARB - a viable ADR vehicle?: Nuances of Med/

Arb - A Neutral's Perspective, pp. 6-7.

87" Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral's Perspective, pp. 6-7.
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On the other side of the coin, the mediator tends to be less
opinionated and probative during mediation stage when
knowing that he/she might be acting as a decision maker in
the case.® Mediators are aware that an opinion coming from
a future decision maker is likely to pressure the parties into a
settlement, yet that settlement might not be voluntary and thus
the fairness of mediation procedure is compromised.*” Thus,
the mediator’s discussion with the parties regarding realities
of their case is likely to be less insightful and thereby less pro-
ductive.” As a result, the dual role of a neutral creates “chilling
effect” on both the parties and the neutral, which makes it dif-
ficult to reach a resolution through mediation.

Quality of Information

In mediation information provided is given with a purpose
to communicate with the other party, which is different from
arbitration where the information is given with the purpose to
persuade the arbitrator. Thus, in mediation that involves in-
dustry specific nuances, the parties are likely not to explain the
facts in a manner fully understandable to the arbitrator. Thus,
the arbitrator might have misconceptions about important
facts of the dispute.”

Treating Mediation as Prelude to Arbitration

One other danger is that parties might treat mediation stage
as a mere prelude to arbitration. Mediation requires parties to
dialogue, disclose confidential information and compromise.
Some parties might find it easier to leave it up to third party to
sort things out and thus to destine mediation to fail.”?

8 Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, pp. 7-8.

89 Richard P. Flake, MED /ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, pp. 7-8; Alan L. Limbury, Med-Arb: - get-
ting the best of both worlds, p. 3.

% Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, pp. 7-8.

D.C. Elliott, Med/ Arb: Fraught with Danger or Ripe with Opportunity?
(1996) 62 JCI Arb. 3,175, 8.

Alan L. Limbury, Med-Arb: - getting the best of both worlds, p. 3.
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Performance Quality of Mediator/Arbitrator

A person who is a great mediator, might not be just as good
and/or qualified to perform the role of an arbitrator and vice
versa.” If a neutral is not an experienced mediator, he might
lead the parties to arbitration prematurely when their media-
tion attempt reaches first impasse.”

Therefore, both parts of the Med/Arb process are compro-
mised. Mediation becomes less successful due to lack of open
communication and trust in the neutral, due to neutral’s hesi-
tance to probe the parties” positions and to direct the course of
negotiations, and if the parties do reach a decision it might be
tainted by the neutral’s imposition or perceived by parties as
coerced. Likewise, the arbitration process is overshadowed by
lack of arbitrator’s impartiality and concerns of natural justice.

C. USE OF ADR TECHNIQUES IN ARBITRATION

There is one precondition for considering the use of any
ADR technique: the sincere will of the parties to achieve a set-
tlement. Nevertheless, if the ADR procedure is not a tactical
ploy by one or both of the parties an ADR procedure may at
least help to focus and narrow issues in dispute. Although this
may sound strange, absence of clear joint understanding by the
parties what specific issues are actually in dispute and which
elements are not is not a rare occurrence.

Does this outweigh the concerns outlined above?

All the concerns raised with respect to Med/Arb could be
easily countered by referring to parties” autonomy. If the par-
ties are willing to accept these (real or imagined) disadvan-
tages, why should they not be allowed to choose that route.
Whether taking that route is wise, is another matter.

9% Lucy Greenwood, A Window of Optportunity? Building a Short Period of

Time into Arbitral Rules in Order for Parties to Explore Settlement, Arb.
27 Int. 2, 199-210, 207 (2011).

Marian Liebmann, Mediation in Context, p. 186, Jessica Kingsley Publish-
ers (2000).
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In the following, this article will review how these concerns
apply, if at all, to the sample of ADR methods described above.

First of all, ADR methods which do not involve a neural
third are outside of this consideration.

Secondly, mediation will not be covered as the combination
of mediation and arbitration has been widely discussed.”

Finally, the methods that lead to a result that binds the par-
ties are usually an alternative to arbitration and combining
these methods with arbitration is difficult to imagine.

For the remaining members of the sample of ADR methods
(as defined above) the following may be considered.

As regards the concern that the ADR procedure is only prel-
ude to arbitration may be true with respect to any ADR meth-
od. The basic requirement for ADR to make sense is the honest
intention to solve the dispute.

Type of ADR method Concerns

, Lack of - Bad Quality of Bad Performance
Bias . Chilling . .
Fairness information of neutral

Facilitation V v \
Conciliation V V \J
Fact-Finding V

ENE (Early Neutral J

Evaluation)

Non-binding arbitra-
p v
ion

Mini-Trial/Executive J
Tribunal

This table does not imply that the author shares these con-
cerns. It is not based on empirical data. Its purpose is to widen

% See in fn. 79.
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the view from mediation to other ADR techniques and allow the
reader to make a decision which concerns to share and which not.

One thing, however, is clear. Any use of ADR techniques in
arbitration requires the parties consent. It is commendable that
the arbitrators make clear to the parties what they are willing
to offer, but not, in any way, to impose anything on the parties.

D. CONCLUSION

In the end, the reason for considering the use of ADR tech-
niques in arbitration is to find faster and cheaper ways for the
parties to arrive at a resolution of their conflict. Time and cost
of arbitrations is an important topic which has received rapidly
growing attention over the past years.” Apart from Med/Arb,
use of ADR techniques in arbitration or combination of these
two is not thoroughly explored. Case management techniques
of arbitrators are surely an area open to improvement. Howev-
er, this would require complementing from a legal-formalistic
view with a more practical one, without, however, sacrificing
in any way, the requirements of fair trial.

% See Report for the ICC Commission on Arbitration, Techniques for Con-
trolling Time and Costs in Arbitration (2007) %available at http:/ /www.
iccwbo.org/uploadedFiles/TimeCost_E.pdf (last visited 14 December
2011); see also Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nu-
ances of Med/Arb - A Neutral’s Perspective, pp. 3-8; Christopher New-
mark, Controlling Time and Costs in Arbitration, pp. 81-96, Cha;)ter 6 in
The Leading Arbitrator’s Guide to International Arbitration - 2*¢ Edition
(Newman Hill, Eds. 2008).
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ARABULUCULUK TEKNIKLERININ
TAHKIMDE KULLANILMASI*™

Alternatif Uyusmazhik Coziimii (ADR), geleneksel mah-
keme ustlleri haricindeki uyusmazlik ¢oztimii yontemleri-
ni tanimlayan bir kavramdir. Kavram, birden ¢ok miizakere
yontemini icerecek sekilde -ki bunlar baglayici olabilir veya ol-
mayabilir, tarafsiz bir tiglincti kisi dahil olabilir veya sadece ta-
raflarla smirl olabilir, belirli sekle tabi veya gayri resmi olabilir
ya da karma sekilde farkl: teknikleri kullaniyor olabilir- cok sa-
yida farkl ttirde ustilti kapsamaktadir. ABD’li hukukcular ve
Avrupa Komisyonu', tahkimi ADR yontemleri listesine dahil
etmekle birlikte, Kita Avrupast hukukgulari bundan kaginmak-
tadirlar. Bu makalede ikinci yaklasim benimsenmistir. ADR,
hiikiim veya hiikiim etkisine sahip bir karar verme yetkisine
sahip olan {igtincti kisileri icermeyen tiim uyusmazhk ¢oziim
yollarini agiklayan bir kisaltma olarak kabul edilmistir. Asag-
da agiklanan farkli ADR yontemleri i¢in nadiren kesin tanim-

FCIArb MBA (Insead) Wolf Theiss'in Tahkim Departmaninin Yo6neticisi.
Gazi Universitesi Hukuk Fakiiltesi Medeni Ustl ve Icra-Iflas Hukuku
Anabilim Dal1 Ogretim Uyesi

Khristina Siletskaya’ya bu makalenin yazilmasindaki ¢ok degerli yardim-
lar1 igin tesekkiir ederim

1 COM(2011) 793/2 Proposal for a Directive of the European Parliament
and of the Council on Alternative Dispute Resolution for Consumer
Disputes and Amending Regulation (EC) No 2006/2004 and Directive
2009/22/EC (Directive on consumer ADR), s. 4.
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lar yapilabilmektedir. Asagida kullanilan tasvirlerdeki temel
prensip, bunlar arasinda kesin bir ayrim yapabilmek igindir.

D. ORNEK ADR YONTEMLERI

Uyusmazlik ¢oztimt yontemleri su sekilde siniflandirila-
bilir: (a) tiglincti kisileri icermeyen, sadece taraflar arasindaki
miizakereler; (b) tiglincti kisiyi igceren, ¢cekismesiz ve baglayici
olmayan miizakerelere dayanan yontemler; (c) tiglincii kisi ta-
rafindan karar verilmesini iceren ve bu kararin akdi baglayici-
liginin (en azindan temel diizeyde) bulundugu yontemler.

Tim bu ADR yontemleri, taraflarin kendi iddia veya sa-
vunmalarimin zayif, kars: tarafin iddia veya savunmalarinin
ise giiclu taraflarii kavramalarini saglamanin yani sira, uyus-
mazligin hukuki ve ticari yonlerini daha genis sekilde tayin
etmelerine yardimci olmak amacina yoneliktirler. Iddia ve sa-
vunmalar yoniinden yapilacak olan boyle bir durum degerlen-
dirmesinin, taraflarin uzlasma yoniindeki niyetlerine etki ettigi
diistintilmektedir. ADR yontemlerinin diger bir énemli 6zelli-
gi de, taraflarin geleneksel cekismeli duruslarindan ¢ikmala-
rina ve onun yerine, is iliskilerini koruyacak ve hatta yeniden
canlandiracak sekilde, dostane uyusmazlik ¢oztimiine yonelik
olan ¢abalara odaklanmalarina ara¢ olmalaridir.

Cok cesitli ADR yontemleri bulunmaktadir. Ancak bu du-
rum zaman zaman, soz konusu yontemlerden sadece bir tane-
si olan arabuluculugun, pek ¢ok tilkede ¢ok giiclii ve gayretli
bir sekilde pazarlanmasi sebebiyle golgelenmektedir. Bu genis
yelpaze goz oniine alindiginda, asagida bahsedilen yontemler
mevcut yontemlerin sadece bir kismini olusturmaktadir.

d) Ugiincii Kisi Yardiminin Yer Almadigi ADR
Yontemleri
Miizakere (Negotiation)

Miizakere, uyusmazlik igindeki iki veya daha fazla tarafin,
uzlasma amaciyla yaptiklar1 gortismedir. Miizakere en temel

52



Medeni Usl ve icra iflds Hukukeulan Toplantisi

ve yaygin ADR yontemi olmasinin yan sira, cogu diger ADR
yonteminin de esasini olusturmaktadir. En geleneksel sekli ile
miizakere, taraflar arasinda vekillerinin de katilimi ile gercek-
lesir ve tarafsiz bir tigtincii kisiyi icermez. Istege bagli, esnek
ve sekil kurallar1 olmayan bir ustildiir. Miizakere, herhangi bir
uyusmazlik ¢oziimii ustliinden 6nce bir baslama noktas: ola-
rak tavsiye edilir ve diger uyusmazlik ¢6ztimii ustlii stirerken,
her asamada yeniden canlandirilabilir.

Isbirligi ile Sorun Coziimii (Cooperative Problem
Solving)

Isbirligi ile sorun coziimii, bir miizakere tiiriidir. Gay-
r1 resmidir ve tigtincii bir kisinin katilimini icermez. Taraflar
arasinda bir uyusmazlik ¢iktiginda ilk basvurulacak yoldur ve
ancak her iki tarafin da dostane bir ¢6ziime ulagsmak i¢in isbir-
ligi yapmaya hevesli olmalar1 halinde miimkiindiir. igbirligi ile
sorun ¢oztimiinde taraflarin 6ncelikle ihtiyag ve hevesin yeterli
seviyede oldugunu tespit etmeleri ve miizakereye cekismeyi
degil, bu hevesi 6n planda tutarak girmeleri gerekir. Taraflar,
kaybetmek veya kazanmak tizerine degil, iki tarafin da uygun
bulabilecegi bir ¢oziime ulasilmasina ve aralarindaki iliskinin
mubhafaza edilmesine odaklanurlar.

e) Baglayic1 Karar Vermeyen Uciincii Kisiyi Iceren
Yontemler

Baglayici olmayan ADR yontemleri, istege bagli, esnek,
ustllerin belirlenmesini ve yonetimini taraflara birakan, genel-
likle tigtincti bir kisinin katilimi ile gerceklesen ve hi¢ kusku-
suz baglayicilik tasimayan yontemler olarak nitelendirilirler.
Bir digeri ile birlestirilecek sekilde kullanilabilirler. Calistira-
bildikleri takdirde hizli sekilde sonug tiretirler ve is iligkisinin

Doug Jones, Various Non-binding (ADR) Pricesses, s. 367, New Horizons
in International Commercial Arbitration and Beyond, ICCA Congress Se-
ries, 2004 Bejing Volume 12, Kluwer Law International (2005).
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korunmasma imkan saglarlar®. Baglayici olmayan ADR yo6n-
temlerinin temelinde yatan mantiksal gerekge, taraflar arasin-
daki uyusmazligin, taraflarin iddia ve savunmalarinin, gercek
durumlar1 hakkinda garpik bir algiya sahip olmalarina dayan-
mas1 ve tarafsiz tiglincti kisinin fikrinin, taraflarin uyusmazhg:
daha dogru sekilde gormelerine ve bu sayede uzlasmay1 kabul
etmelerine etki etmesi diistincesidir®. Bu kisimda (i) arabulu-
culuk, (ii) kolaylastiricilik, (iii) uzlastirma, (iv) vakia tespiti, (v)
TOD (tarafsiz 6n degerlendirme), (vi) baglayict olmayan tah-
kim, (vii) kisa yargilama / yonetici mahkemesi ve (viii) uyus-
mazlik kurullar1 gozden gegirilecektir.

Arabuluculuk (Mediation)

Arabuluculuk, iyi bilinen ve yaygin sekilde uygulanan bir
ADR yontemidir. Arabuluculuk, arabulucu olarak adlandiri-
lan ve taraflara sulh miizakeresinde yardimci olan tarafsiz bir
tiglincti kisi tarafindan yiiriitiilen, baglayici olmayan, sekli be-
lirli bir ustildiir. Arabulucu, zorunlu olmamakla birlikte, uyus-
mazlik konusunda uzman olabilir. Arabulucu, taraflarin uya-
cag1 bir ustl plani ortaya koyar, sorunlarin cergevesini ¢izerek
taraflarin miizakerelerini yonetir, tartismalarin konu déhilinde
ortaya konulmasini ve bu sinirda kalmasini saglar, taraflarin
sorunlar hakkindaki duruslarini tespit eder ve cekismeli nokta-
larin ¢6ztimiine yardimci olur. Arabulucu ekseriyetle, uzlasma
yolunun kapanmasini dnlemek amaciyla, taraflarin duygulari-
n1 ifade edebilmeleri icin giivenli bir ortama sahip olmalarini
temin eder.

3 Doug Jones, Various Non-binding (ADR) Pricesses, s. 367, New Horizons

in International Commercial Arbitration and Beyond, ICCA Congress Se-
ries, 2004 Bejing Volume 12, Kluwer Law International (2005).

* Bu konuda bkz. John M. Townsend, Promoting Peace Before Conflict: Inte-
grating Alternative Methods of Dispute Resolution into the Arbitration Process,
Arbitration Advocacy in Changing Times, ICCA Congress Series, 2010
Rio Volume 15, 35, 36 (Kluwer Law Int'1 2011); Nael G. Bunni, Chapter IV:
Alternative Dispute Resolution - Case Study: Splitting the Cake by Sub-
mitting Partial Issues to Expert Determination/Conciliation in Christian
Kalusegger, Peter Klein, et. al. (eds.), Austrian Arbitration yearbook 2009
(C.H. Beck, Stampfli & Manz 2009), s. 472.
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Arabulucunun yontemleri ve bu yontemlerin etki derecele-
ri farklilik gosterir. Bazi arabulucular en dusiik diizeyde sekle
iliskin onerilerde bulunurlar ve taraflar arasindaki miizake-
reler icinden ¢ikilmaz bir hal almadik¢a miidahale etmezler.
Diger arabulucular ise miizakerelerin ve taraflarin etkilesim-
lerinin tiim asamalarinda rol alirlar. Arabulucu, uyusmazhigin
esaslar1 hakkindaki kendi gortisiinti taraflara dayatmaktan
genellikle kaginir. Arabulucunun gorevi aksine, her bir tarafin
iddia ve savunmalarmin gii¢l ve zayif oldugu noktalar: vur-
gulamak yoluyla onlarin gercek durumu daha iyi gormelerini
saglamak ve bu sayede uzlasmaya yonelecek sekilde, durus ve
beklentilerini gozden gecirmelerine 6zendirmektir.

Arabuluculuk stireci, taraflarin bu siirece katilma yoniin-
deki rizalari ile baslar®. Daha sonra taraflar ve arabulucu otu-
rumlar1 planlarlar ve taraflar arabulucuyu uyusmazligin igeri-
gi hakkinda bilgilendirirler®. Asil arabuluculuk stireci, birlikte
gerceklestirilen oturumlardan ve arabulucunun her bir tarafla
ozel olarak gorusttigli 6zel oturumlardan (caucus) olusur. Bir-
likte gerceklestirilen oturumlarda taraflar uyusmazlik konu-
sundaki gortislerini sunarlar, arabulucu sorunlarin gercevesi-
nin ¢izilebilmesi ve ilgili vakialarin belirlenebilmesi icin gerekli
olan aydinlatici sorular1 sorar ve taraflar karsilikli miizakereye
girigirler’”. Ozel oturumlarda (caucus) ise her bir taraf arabulucu
ile 6zel olarak goriistir ve uyusmazlik mutlak gizlilik icerisinde
tartisilir®,

Gizlilik, basarili bir arabuluculugun anahtaridir. Gizliligin
iki yonti bulunur. Oncelikle, bir tarafca arabulucuya verilen
tiim bilgiler diger taraflardan gizli tutulur®. Ikinci olarak, mii-

Christian Biihring-Uhle, Arbitration and Mediation in International Business,
p- 283, Kluwer Law International (1996).

Christian Biihring-Uhle, Arbitration and Mediation in International Business,
p- 284, Kluwer Law International (1996).

Christian Biithring-Uhle, Arbitration and Mediation in International Business,
p- 284-287, Kluwer Law International (1996).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 285, Kluwer Law International (1996).

Doug Jones, Various Non-binding (ADR) Pricesses, p. 395, New Horizons
in International Commercial Arbitration and Beyond, ICCA Congress Se-
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zakereler sirasindaki her tiirlii iddia ve ifsa, kamudan gizli
tutulur'. Taraflar, soyledikleri her seyin arabuluculuk stireci
disina ¢cikmayacagini ve ileride kendilerine kars: kullanilmaya-
cagin bildikleri takdirde, miizakerelerde daha samimi davran-
ma egilimi gosterirler'. Taraflar, uyusmazlikla ilgili daha fazla
bilgiyi paylasirlar ve boylece daha kapsamli bir fikir paylasimi
ve menfaatlerin daha ozgitirce ifade edilmesi saglanir, bu da
miizakere siirecinin daha kolay hale gelmesini saglar.

Ozel oturumlarin temelinde gizlilik mefhumu yatar ve bu
oturumlar basaril1 bir arabuluculuk stirecinin esasli ve vazge-
cilemez bir parcasini olustururlar. Gizlilik giivencesi taraflari,
iddia ve savunmalarindaki zayifliklar, nihai menfaat ve dnce-
likleri hakkinda, arabulucuyu her hangi bir carpitma olmaksi-
zin bilgilendirmeleri konusunda cesaretlendirir'>. Ayrica ara-
bulucunun uyusmazligin esas1 hakkinda karar verme yetkisi
olmamasi sebebiyle, taraflarin iletisimi, arabulucunun bu bilgi-
leri kendi aleyhlerine kullanacag1 korkusu ile bastirilmaz. Gizli
bilgiler taraflarin ortak ¢ikarlarini belirlemekte ve taraflar1 ih-
tiyatl sekilde yonlendirecegi en uygun ve her iki taraf icin de
kazandiric1 olan ¢oziimii tasarlamak konusunda arabulucuya
yardimei olur®.

Taraflar tamamen veya kismen uzlasirlarsa, bu durum uz-
lasma anlasmasi seklinde tespit edilir'*. Bu taahhiit sadece s6z-
lesme niteliginde olur, bir hiitkiim degildir.

ries, 2004 Bejing Volume 12, Kluwer Law International (2005).

Doug Jones, Various Non-binding (ADR) Pricesses, p. 395, New Horizons
in International Commercial Arbitration and Beyond, ICCA Congress
Series, 2004 Bejing Volume 12, Kluwer Law International (2005).

1 Doug Jones, Various Non-binding (ADR) Pricesses, pp. 394-395, New Ho-
rizons in International Commercial Arbitration and Beyond, ICCA Con-
gress Series, 2004 Bejing Volume 12, Kluwer Law International (2005).
Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 285, Kluwer Law International (1996).

Christian Biihring-Uhle, Arbitration and Mediation in International Business,
p- 285, Kluwer Law International (1996).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 287, Kluwer Law International (1996).

10

12

13

14

56



Medeni Usl ve icra iflds Hukukeulan Toplantisi

Kolaylastiricilik (Facilitation)

Kolaylastiricilik, farkli bir miizakere yontemi iceren bir ara-
buluculuk sekli olarak kabul edilmektedir?®. Taraflarin ken-
dilerinin bir uzlasmaya ulasmasmi saglayan arabulucunun
aksine kolaylastiricy, taraflara gesitli ¢coztimler onerir'. Kolay-
lastiricinin ¢6ztimleri baglayici degildir ve taraflara yeni fikir-
ler sunma amachdir?”. Kolaylastirici genellikle sorunun maddi
detaylarma karismaz ve tiim taraflarla es zamanli olarak mes-
gul olur, gizli oturumlar gergeklestirmez'.

Kolaylastiricilik yonteminin en uygun oldugu haller sunlar-
dir: (1) Taraflarin uyusmazlik konusuna fazla duygusal yaklas-
madiklar1 haller; (2) Taraflarin ve sorunlarin fazla kutuplasma-
dig1 haller; (3) Taraflarin birbirlerine gitivendigi ve iki taraf igin
de kabul edilebilir bir uzlasmaya ulasmak amaciyla birlikte ca-
lisabileceklerine inandiklar1 haller; (4) Taraflarin bulunduklar
kotii halin benzer olmasi ve miistereken kabul edilebilecek so-
nucun her iki taraf i¢cin de en ¢ekici ve karli sonug olmasi hali®.

Uzlastirma (Conciliation)

Kolaylastiriciik  gibi, uzlastirma da arabuluculuga cok
benzemektedir; istege baglhdir, baglayic1 degildir, sekli belirli
bir uyusmazlhik ¢oztimitidur, uzlastirici ad1 verilen tarafsiz bir
tiglinct kisiyi igerir. Uzlastirmay1 arabuluculuktan ayiran en
onemli fark, uzlastiricinin etken sekilde olasi ¢oziim Onerile-

15 Doug Jones, Various Non-binding (ADR) Processes, in New Horizons in

International Commercial Arbitration and Beyond, 368-69 (Albert Jan van
den Berg ed., 2005).

Doug Jones, Various Non-binding (ADR) Processes, in New Horizons in In-
ternational Commercial Arbitration and Beyond, 368 (Albert Jan van den
Berg ed., 2005).

Doug Jones, Various Non-binding (ADR) Processes, in New Horizons in In-
ternational Commercial Arbitration and Beyond, 368 (Albert Jan van den
Berg ed., 2005).

H. Edwin Simmers, Dispute Resolution and Auxiliary Administrative Disci-
pline (http:/ /www.uscg.mil/d13/diraux/docs/AUX Discipline Hand-
out 9-06.pdf (Son erisim tarihi: 30 Kasim 2011)).

H. Edwin Simmers, Dispute Resolution and Auxiliary Administrative Disci-
pline (http:/ /www.uscg.mil/d13/diraux/docs/AUX_Discipline Hand-
out 9-06.pdf (Son erisim tarihi: 30 Kasim 2011)).
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rinde bulunma ve taraflar1 bu ¢oziimler konusunda ikna etme
yoluyla ¢oztim tiretme siirecine miidahale etme gorevi bulun-
masidir®. Anlasmaya ulasilamazsa uzlastirici, uyusmazlhigin
uygun sekilde ¢oztimiinii iceren ve “tavsiye karar1” adi veri-
len, baglayici olmayan bir karar verir*. Bu baglamda uzlastiri-
c1, kolaylastiricidan bir adim 6teye gitmektedir.

Uzlastiricinin gorevi ayrica, taraflarin iddia ve savunmala-
rinin gugli ve zayif oldugu yanlarim tespit etmek, taraflarin
uyusmazhigin gercek goriintimiinii daha iyi gérmelerini sagla-
malk, olasi ¢oztimler 6ne stirmek, danismanlik yapmak ve yeni
fikirler tavsiye etmeyi de icerir*. Uzlastiric1 uygun gordugi
her tiirlti ¢oztimi tavsiye edebilir, taraflarin sozlesmesel hak
ve yuktimliliikleri ile sinirli degildir®.

Arabuluculuk, kolaylastiricilik ve uzlastirma arasindaki si-
nirlar yiizeyseldir; bu yontemler esnektir, kolay sekil degisti-
rebilir ve taraflarin ihtiyaclar1 dogrultusunda birbirleri yerine
kullanilabilir®.

Vakia Saptanmasi (Fact-Finding)

Vakia saptanmasi, uzman kararina ¢ok benzeyen bir tahki-
kat stirecidir, ancak sadece belli vakialar veya vakia sorunla-

20 Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:

Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 474.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 474.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 474.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 474.

Doug Jones, Various Non-binding (ADR) Processes, in New Horizons in
International Commercial Arbitration and Beyond, 368-369 (Albert Jan
van den Berg ed., 2005).
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riin agiklanmasi ile sinirhidir. Bu sebeple vakia saptayicisinin
goriisti sadece vakia sorunlar ile ilgilidir. Vakia saptayicisi
genellikle uyusmazlik konusunda uzman bir kisidir. Vakia
saptayicisinin faaliyeti, taraflarin miizakerelerde iginden ¢i-
kilmaz bir noktaya ulastiklar1 asamada faydali olabilir. Vakia
saptayicisinin goriisiiniin taraflari bu iginden ¢ikilmaz durum-
dan uzaklastirmasi, en ¢ok vakia saptayicisinin goriisiine her
iki tarafin da riayet etmesi halinde miimkiin olabilir. Vakia
saptayicisinin gortisii baglayici degildir. Vakia saptayicisinin
gorevi genel olarak, uyusmazliktaki vakia sorunlarini arastir-
mak, bunlar1 degerlendirmek ve bu vakialar1 ortaya koyacak
sekilde bir rapor hazirlamaktir. Taraflarin zaman zaman vakia
saptayicisina durum degerlendirmesi yapmasi veya uyusmaz-
ligin ¢oztimii konusunda maddi tavsiyede bulunmasi yoniin-
de basvurmalar1 da s6z konusu olabilir. Vakia saptayicisinin
bulgulari, gelecekteki yargilama faaliyetinde delil olarak da
kullanilabilir.

TOD (Tarafsiz On Degerlendirme) (Early Neutral
Evaluation)

Tarafsiz 6n degerlendirme (TOD) yoéntemi, taraflarin bir
uyusmazlik baglamindaki iddia ve savunmalarini tarafsiz, ge-
nellikle bagimsiz bir uzmana, uyusmazliktaki vakia ve hukuk
unsurlarinin degerlendirmesini yapmas: icin sunmalarimi ice-
ren bir yoldur®. Tarafsiz tictincti kisi bunun {izerine konuya
iliskin goriistinti sunar®. Bu yontemin temelinde yatan temel
distince, tarafsiz tictincti kisinin gortistiniin, taraflarin, iddia ve
savunmalarinin ne kadar giiclii oldugunu daha saglikli sekilde
gormelerini ve boylece onlarin uzlasmaya daha egilimli hale
gelmelerini saglamasidir”. Taraflar iddia ve savunmalarini ge-

2 Jane Jenkis, International Construction Arbitration, s. 62, Kluwer Law

International (2006).

John M. Townsend, Promoting Peace Before Conflict: Integrating Alternative
Methods of Dispute Resolution into the Arbitration Process, 35, 37 Arbitration
Advocacy in Changing Times, ICCA Congress Series, 2010 Rio Volume
15 (Kluwer Law Int’] 2011).

Jane Jenkis, International Construction Arbitration, s. 62, Kluwer Law
International (2006).
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nellikle yazili sekilde sunarlar, bunu daha sonra sozlii sekilde
dinleme takip edebilir®. TOD, taraflarin pazarlik goriismeleri-
ne yeni bir unsur ekler, boylece taraflarin yeniden durum de-
gerlendirmesi yapmalarini ve ayrica vekilleri ve uzmanlardan
aldiklar1 baz1 goriisleri yeniden gozden gecirmelerini saglar.

Baglayic1 Olmayan Tahkim (Non-binding Arbitration)

Baglayici olmayan tahkim, her iki tarafin iddia ve savun-
malarini tecriibeli bir hakim veya hakem ontinde, baglayici
olmayan bir degerlendirme yapmasi i¢in sunmalarini iceren
bir ADR yontemidir. Taraflar iddia ve savunmalarini kisa ve
0z olarak, sirli bir ispat faaliyeti ile sunarlar, bunun sonun-
da hakem muhakeme yaparak bir hitkiim ortaya koyar veya
uyusmazhigi bazi sorunlari hakkindaki bulgularmi sunar®.
Baglayici olmayan tahkim bir dava 6n izlemesi gorevi gortir™.
Bu yontemin temelindeki diistince diger ADR yontemleri ile
ayndir, taraflar uyusmazliga daha gercekci sekilde bakarlarsa,
uzlasmaya daha egilimli olacaklardir®'. Hakem, zorunlu olma-
makla birlikte, uyusmazlik konusunda uzman bir kisi olabilir.
TOD'den farkli olarak baglayici olmayan tahkimde genellikle,
belge disindaki deliller, sinirli da olsa, degerlendirilir.

Kisa Yargilama / Yonetici Mahkemesi (Mini-trial /
Executive Tribunal)

Kisa yargilama, karar vermeye yetkili tist diizey yoneticileri
bir araya getiren, bir uzlasma miizakere edilmesi amaciyla her
iki tarafin da kisa ve 6z sekilde iddia ve savunmalarini sundu-

2 Jane Jenkis, International Construction Arbitration, s. 62-63, Kluwer Law

International (2006).

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), s. 119.

John M. Townsend, Promoting Peace Before Conflict: Integrating Alternative
Methods of Dispute Resolution into the Arbitration Process, Arbitration Advo-
cacy in Changing Times, ICCA Congress Series, 2010 Rio Volume 15, 35,
36 (Kluwer Law Int’l 2011).

John M. Townsend, Promoting Peace Before Conflict: Integrating Alternative
Methods of Dispute Resolution into the Arbitration Process, 35, 37 Arbitration

Advocacy in Changing Times, ICCA Congress Series, 2010 Rio Volume
15 (Kluwer Law Int’l 2011).

29

30

31

60



Medeni Usl ve icra iflds Hukukeulan Toplantisi

gu, baglayic1 olmayan, sekli belirli bir ADR yontemidir®. Ka-
rar veren heyet genellikle, her bir tarafin uyusmazhgimn ortaya
¢ikmasina dogrudan déhil olmayan kidemli bir yoneticisinden
olusur®. Emekli bir hakim veya tecriibeli bir hakem olan taraf-
s1z bir tiglincii kisiden heyete baskanlik yapmasi istenebilir, fa-
kat tarafsiz tictincii kisinin déhil edilmesi zorunlu degildir*.

Kisa yargilama taraflari, asil sorunlar {izerine odaklanmaya
yoneltir®. Taraflar genellikle iddia ve savunmalarin sunulma-
sindaki kural ve siire sinirlamalarina anlasarak karar verirler.
Tarafsiz bir tigiincii kisi dahil edilmis ise, bu kisinin rolii ara-
bulucununkine benzer; yani bu kisi stirecin adil sekilde ytirti-
mesini saglar ve miizakereler yoldan c¢iktiginda veya igcinden
cikilamaz bir noktaya geldiginde miidahale eder®. Tarafsiz
tictincti kisi, resmi bir yargillama ya da tahkimin muhtemel
sonucu hakkinda ve/veya uzlasmanin smirlarin belirtecek se-
kilde bir tavsiye karar1 verebilir”. Kisa yargilama yonteminin
temelinde yatan diistince, karar vermeye yetkili kimselerin her
iki tarafin da iddia ve savunmalar1 hakkinda bilgi sahibi ol-
duktan sonra, uyusmazlig bir tiglincti kisi gibi disaridan gore-
rek, resmi uyusmazlik ¢oziimii siirecinde basaril1 olabilme ih-
timallerini daha iyi degerlendirmek suretiyle, uzlasmaya daha
egilimli hale gelebilmeleri ihtimalidir® .

32 Christian Biihring-Uhle, Arbitration and Mediation in International Business,

p- 195, Kluwer Law International (2006).

Christian Biihring-Uhle, Arbitration and Mediation in International Business,
p- 195-196, Kluwer Law International (2006).

Jane Jenkis, International Construction Arbitration, p. 62, Kluwer Law
International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 195, Kluwer Law International (2006).

Jane Jenkis, International Construction Arbitration, p. 62, Kluwer Law
International (2006).

Doug Jones, Various Non-binding (ADR) Pricesses, p. 382, New Horizons
in International Commercial Arbitration and Beyond, ICCA Congress
Series, 2004 Bejing Volume 12, Kluwer Law International (2005); Alterna-
tive Dispute Resolution: A Resource Guide, http:/ /www.opm.gov/er/
adrguide/sectionl-a.asp (Son erisim tarihi:11 Kasim 2011)

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 195, Kluwer Law International (2006).
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Kisa yargilamay1 gerceklestirmenin, durumu ok iyi sekilde
aciga cikaran ve bu sebeple de etkili olan bir yolu, taraflarin rol
degistirmeleri, yani bir digerinin iddia ve savunmalarin ileri
strmeleridir. Bu ustl ist diizey yoneticiler tarafindan veya en
azindan onlarin dahil edilmesi ile gerceklestirilir.

Daha detayli uyusmazlik analizi ve iddia ve savunmalarin
sunulmasinin maliyetinin ytiksek olma egilimi gostermesi se-
bebiyle, kisa yargilamalar maliyetli olurlar®. Kisa yargilama
yontemi bu sebeple daha ziyade karmasik ve uzun stirecek
dava veya tahkim yargilamasiyla ytiz yiize olan sirketler ara-
sindaki yiiksek miiddeabihli uyusmazliklar i¢in uygunluk gos-
terir®. Ayrica tist diizey yoneticilerin dikkatinin kiiciik mesele-
lere bu cergevede yonelmesi pek muhtemel degildir.

Uyusmazlik Kurullar1 (Tavsiye) (Dispute Boards -
Recommendation)

Uyusmazlik Kurulu, bir veya {i¢ tiyeden olusan, orta veya
uzun vadeli bir sozlesmenin baslangicinda atanan ve bu s6z-
lesmenin devamu siiresince taraflar arasinda ¢ikabilecek uyus-
mazlik veya anlasmazliklar konusunda karar vermek ya da
taraflara yardimci olmakla gorevli olan bir heyettir. ICC, farkl
sanayilere uyarlanmis Uyusmazlik Kurullarinin kurulmas: ve
yiriitiilmesi igin esnek bir cerceve diizenleme gelistirmistir*’.

Taraflarin yapacagl uzlasma anlasmasina gore, {ig ttir Uyus-
mazlik Kurulu s6z konusu olabilir*2. En esnek olan kurul tiird,
kurulun tavsiye kararlar1 verdigi ve taraflardan her hangi biri-
sinin belirlenmis olan siirede itiraz etmemesi halinde, tarafin
karara sozlesmesel olarak uyma ytikimliltiguntun getirildigi
turdtr. Taraflardan biri anlasmadan hosnutsuzlugunu ifade
ederse, uyusmazlik tahkim veya mahkemeye gotiiriilebilir; bu-

3 Christian Biihring-Uhle, Arbitration and Mediation in International Business,

p- 196-197, Kluwer Law International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 196-197, Kluwer Law International (2006).

http:/ /www.iccwbo.org/court/dispute boards/id4529/index.html
(Son erisim tarihi: 12 Aralik 2011).

Diger iki tiire asagida 3.5 nolu baslik altinda deginilmistir.
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rada verilecek olan karara taraf uyabilir, ancak uymak zorunda
degildir. ICC bu ttir uyusmazlik kurullarina Uyusmazlik Ince-
leme Kurulu ismini vermektedir®.

Baglayic1 Olmayan Miizakere Temelli ADR Yontemlerinin
Basarisina Etkileyen Kriterler

Yukarida bahsedilen iiciincii kisinin dahil edilmesini ge-
rektiren veya gerektirmeyen miizakere temelli tiim yontem-
ler, asagidaki kistaslarin bulunmasi halinde en yiiksek basa-
r1 oranim gosterebilir:

Uyusmazhigin ¢oziimii yoniinde her iki tarafin iyiniyeti ve sami-
mi gayreti

Taraflar ADR siirecine uyusmazhigi ¢c6zmek igin ciddi niyet
ile ve uyusmazhigin ¢oztimii icin geregini yapacak olctide yeter-
li kaynaklarla baslamali ve miizakerelerde makul olmalidirlar.

Taraflarin makul beklentileri olmasi

Taraflarm beklentileri, uzlasma icin kabul etmeye hazir ol-
duklar1 rakamin, bagka davalarda benzer vakia ve hukuki cer-
cevede daha once verilmis olan hiikiimlerin civarinda olmasi
halinde makul kabul edilir. Taraflar vekil ile temsil ediliyorsa
vekiller, miivekkillerinin beklentilerini uygun seviyede tut-
makla gorevlidirler.

Taraflarin hazirlhid

Taraflarin ve daha ziyade vekillerinin hazirligi, uyusmazli-
gin sonucu hakkindaki beklentilerinin ne kadar gercekci oldu-
gunu dogrudan etkiler. Uygulama, uyusmazhigi ¢cok iyi sekilde
bilen taraflarin beklentilerinin miizakereler sirasinda en makul
seviyede oldugunu ve bu sebeple de daha basarili olduklarmi
gostermektedir.

Devam eden iliski

Taraflar gelecekte ne kadar cok karsilikli iliskiye girecekler-
se, genel olarak uzlasmaya yonelik cabalar1 da o denli fazla olur.

% hitp:/ /www.iccwbo.org/court/dispute_boards/id4529/index.html
(Son erisim tarihi: 12 Aralik 2011).
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Tarafsiz tictincii kisinin itibar1 (eQer gerekiyorsa)

Tarafsiz tiglincti kisi taraflar tizerinde ytiksek bir itibara sa-
hipse, maddi onerilerinin uyusmazhgmn ¢6ztimi olarak kabul
edilmesi daha fazla imkéan dahilinde olur. Bu sebeple hakkani-
yetli bir tarafsiz tictincii kisi, taraflarin iddia ve savunmalarini
sunmak igin yeterli imkana sahip olmalarindan sonra, ¢6ztim
onerebilecek durumda olmalidir.

f) Baglayici Yetkisi Olan Bir Ucgiincii Kisiyi Igeren ADR
Yontemleri

Uzman Karar1 (Expert Determination)

Uzman karari, taraflarin uyusmazliklarii baglayici bir karar
vermesi i¢in se¢ilmis bir uzmana sunduklart ADR usaliidiir®.
Taraflar kararin sadece tavsiye niteliginde olmasma da karar
verebilirler. Bu yontem, sorunun biiytiik olctide teknik 6zellik-
te olmasi veya kiymet takdiri gerektirmesi halleri i¢in uygun-
dur®. Uzmanin karar1 vakia ve miktar bulgularina dayanir ve
herhangi bir hukuk sorunu icermez*.

Uzman, yapacag incelemede genis bir takdir yetkisine sa-
hiptir ve temel adil yargilama ilkeleri haric, herhangi bir ustl
kurali ile bagl degildir’. Sekle bagli bir ustliin, delil kesfinin
ve delil sunma faaliyetinin olmamasi, bu yontemin tahkimden

4 Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:

Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kaluse%ger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 477.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 477.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 477.

Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:
Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 477.
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daha az maliyetli ve daha hizli olmasi sonucunu dogurur®.
ICC’'nin Uluslararas: Uzmanlik Merkezi, uzman karar: ustlii
hakkinda cerceve diizenlemeleri tespit eder®.

Taraflar aksini kararlastirmamislarsa, uzman gortisti ta-
raflar icin akdi olarak baglayicidir. Sartlar gerektiriyorsa, son
derece kisitli olmak {iizere, devlet ve tahkim mahkemelerinin
denetimine tabidir.

Yargilama (Adjudication)

Yargilama, genellikle iddia ve savunmalarin tarafsiz bir tictin-
cti kisiye -yargilayiciya sunulmasi seklinde gerceklesir ve bazen
bunu bir durusma izler®. Yazili sunumlar ¢ogu zaman yargilayi-
cinin karar vermesi icin yeterli oldugundan, bu durum taraflarin
ellerinden gelenin en iyisini yapmalar1 i¢in bir baski unsuru olus-
turur. Yargilayicinin verdigi karar baglayicidir®. Fakat karardan
hosnutsuz olan taraf, zamaninda itiraz ederek temyiz hakkinin
sakli kalmasini saglayabilir; bu sayede uyusmazligin yeniden
acilmasi icin bir gerekge olusur. Bununla birlikte taraf, karar1 6g-
renir 6grenmez bunun geregini yerine getirmek zorundadir®.

Ust sinir - Alt sinir Tahkimi (High-Low Arbitration)

Ust siir - alt sinir tahkimi, tahkimden 6nce taraflarin tah-
kimden ¢ikacak kararin kabul edilebilir alt ve tist sinirlarini tes-
pit ettikleri bir anlasmadir®. Tespit edilen aralik kural olarak

48 Nael G. Bunni, Chapter IV: Alternative Dispute Resolution - Case Study:

Splitting the Cake by Submitting Partial Issues to Expert Determination/
Conciliation in Christian Kalusegger, Peter Klein, et. al. (eds.), Austrian
Arbitration yearbook 2009 (C.H. Beck, Stampfli & Manz 2009), s. 478.

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), s. 119.

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), s. 119.

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), s. 119.

Jan Paulsson, Chapter 8: Choosing ADR/tiered Dispute Resolution
Methods in The Freshfields Guide to Arbtiration Clauses in International
Contracts, Third (Kluwer Law International 2010), s. 119.

Christian Biihring-Uhle, Arbitration and Mediation in International Business,
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hakem tarafindan bilinmez*. Hakemin verdigi kararin icerigi
bu aralik iginde ise, karar nihai olur. Kararin icerigi bu aralik
disinda yer aliyorsa, nihai rakam, alt sinir veya tist sinira en
yakin rakam olur®. Bu tarz bir anlasma, taraflara risk denetimi
yapma imkan verir.

Amerika Birlesik Devletlerinde ¢ok revacta olmakla birlikte,
pek ¢ok Kita Avrupast tilkesi hukuk sistemleri de bu tiir tahki-
mi benimsemeye baglamistir®. Ust sinir - alt simir tahkimi, bazi
yargl sistemlerinde hukuki niteligi yontinden, yani teknik ola-
rak tahkim siniflandirmasina girip girmedigi baglaminda bir so-
run yaratabilir”. Ust simir - alt sinir tahkimini tahkimin bir tiirii
olarak kabul etmekteki olasi bir zorluk, tarafsiz ticiincii kisinin
gercek anlamda bir hiikiim kurmamasi, bunun yerine tarafla-
rin Onerileri arasinda bir secim yapmasi1® ve verilen kararlarin
bir muhakemenin sonucu olmamasidir®. Oncelikle, tahkimin
esaslt unsuru, nihai ve baglayici bir karar ortaya ¢ikarmasidir;
tist sinur - alt siar tahkimi de bu sart1 yerine getirerek, adinda
“tahkim” kavramini tasimay1 hak etmektedir®. Ikinci olarak, ta-
raflarin muhakeme olmaksizin karar verilmesi yoniinde anlas-
mis olmalar1 goz ontine alindiginda, muhakemenin olmamasi,
ne UNCITRAL Model Kanunu®, ne de New York Sozlesmesi®
cercevesinde, verilen karara bir hiikiim niteligi atfedilebilmesine
halel getirmektedir.

p- 200, Kluwer Law International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 200, Kluwer Law International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 200, Kluwer Law International (2006).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 307-308 (Kluwer Law Int’] 2007).

7 R. Waltz, Final-Offer-Arbitration - oder: Drittentscheidung anhand
verbindlicher Angebote, SchiedsVZ 119, 121 (2003).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 313 (Kluwer Law Int’l 2007).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int’l Arb. 3, 314 (Kluwer Law Int’l 2007).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 312-314 (Kluwer Law Int’1 2007).

61 UNCITRAL Model Kanunu, madde 32(2).

2" United Nations Convention on the Recognition and Enforcement of For-
eign Arbitral Awards (10 June 1958).
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Nihai Teklif Tahkimi (Final-Offer Arbitration)

Nihai teklif tahkimi, tist stmir - alt siir tahkimi gibi ta-
raflarin kabul edilebilir rakamlar tizerine yaptiklar: bir an-
lasmaya dayanir. Ustller bir miktar farklilik gosterir. Nihai
teklif tahkimi, taraflarin nihai tekliflerini hakeme sunmalari,
onun da bu ikisinden birini se¢gmesi seklinde bir anlasma ice-
rebilir®®, Taraflar buna alternatif olarak hakemden bir rakam
belirlemesini isteyip, kendi onerilerinden bu rakama en ya-
kin olani aralarinda kabul etme seklinde de anlasabilirler®.
Taraflar, hakemin ortaya koydugu rakamin her iki tarafin
ortaya koyduklar1 rakamlarim matematiksel ortalamasi ol-
masi halinde gecerli olmasini kabul edebilirler®. Nihai teklif
tahkiminin temel amaci, hakemin 6diin temelli karar vermesi
tehlikesinin 6niine ge¢cmek ve ucdeger kararlar riskini sinir-
landirmaktir®.

Nihai teklif tahkimi, hakemin 6diin temelli karar verme yet-
kisini elinden almakla birlikte, taraflarin nihai tekliflerini sun-
ma hazirlig sirasinda kendi aralarinda bir uzlasmaya varma-
lar1 ihtimali daha kuvvetlidir?”. Bu durum taraflarin, hakemin
kendi tekliflerinin makul olmadigini dustinebilecegi yontin-
deki korkusunun sonucudur ve bu sayede taraflari iyiniyetle,
daha makul teklifler sunmaya tesvik eder®. Bu idrak, tarafla-
rin pazarliktaki duruslarini birbirine daha yakin hale getirir,
boylece uzlasma daha cekici hale gelecektir®. ABD Profesyonel

03 Christian Biihring-Uhle, Arbitration and Mediation in International Business,

p- 201, Kluwer Law International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 201, Kluwer Law International (2006).

Christian Bithring-Uhle, Arbitration and Mediation in International Business,
p- 201, Kluwer Law International (2006); Christian Borris, Final Offer
Arbitration from a Civil Law Perspective, 24 Journal of Int'l Arb. 3, 308
(Kluwer Law Int’l 2007).

Christian Biihring-Uhle, Arbitration and Mediation in International Business,
p- 201, Kluwer Law International (2006).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 308 (Kluwer Law Int’l 2007).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 308 (Kluwer Law Int’l 2007).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 308 (Kluwer Law Intl 2007).
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Beyzbol Liginde (MLB), bu yontem kullanildiginda uyusmaz-
liklarin %90 oraninda uzlasma ile sona erdigi belirtilmektedir™.

Ust sinir - alt sinir tahkimi gibi, nihai teklif tahkiminin hu-
kuki niteligi de tartisilabilir”’. Ancak yukarida acikladigimiz
gibi, nihai teklif tahkimi nihai, baglayici ve icra edilebilir karar-
lar ortaya cikardigindan, bunun bir tahkim ttirti olarak kabul
edilmesi dogru olacaktir”.

Uyusmazlik Kurullar1 (Karar) (Dispute Boards -Decision)

Daha 6nce belirttigimiz gibi Uyusmazlik Kurulu, bir veya
ti¢ tiyeden olusan, orta veya uzun vadeli bir s6zlesmenin bas-
langicinda atanan ve bu stzlesmenin devamu siiresince taraflar
arasinda gikabilecek uyusmazlik veya anlasmazliklar konusun-
da karar vermek ya da taraflara yardimci olmakla gorevli olan
bir heyettir. ICC uyusmazhk kurullarmi ti¢ sinifa ayirmakta-
dir; bunlardan birisi baglayici olmayan Uyusmazlik Inceleme
Kurullaridir ve yukarida anlatilmistir”. fkinci ve tigtinc tiir
kurullar ise baglayicidirlar ve Uyusmazlik Yargilama Kurulu
ve Karma Uyusmazlik Kurulu olarak isimlendirilirler”™.

Uyusmazlik Yargilama Kurulu modelinde taraflar, kuru-
lun kararini 6grenir 6grenmez bunun geregini yerine getirmek
zorunlulugundadirlar veya taraflardan birisi hosnut degilse
uyusmazligr tahkime ya da mahkemelere gotiirebilir. Dava
derdest oldugu miiddetge, tahkim veya devlet mahkemesince
aksine karar verilmemis ise, iki taraf da kurul tarafindan veril-
mis olan kararin geregini yerine getirmekle ytikiimltidur”.

70 Elissa M. Meth, Final Offer Arbitration: A Model for Dispute Resolution in
Domestic and International Disputes, 10 Am. Rev. Int'l Arb. 3, 391 (1999).

LR, Waltz, Final-Offer-Arbitration - oder: Drittentscheidung anhand
verbindlicher Angebote, SchiedsVZ 119, 121 (2003).

Christian Borris, Final Offer Arbitration from a Civil Law Perspective, 24
Journal of Int'l Arb. 3, 312-314 (Kluwer Law Int’] 2007).

http:/ /www.iccwbo.org/court/dispute boards/id4529/index.html
(Son erisim tarihi: 12 Aralik 2011).

http:/ /www.iccwbo.org/court/dispute boards/id4529/index.html
(Son erigim tarihi: 12 Aralik 2011).

http://www.iccwbo.org/court/dispute_boards/id4529/index.html
(Son erisim tarihi: 12 Aralik 2011).
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Karma Uyusmazlik Kurulu, taraflarin talebine gore, taraf-
larin anlasmasma gore veya anlasamamuslar ise ICC kuralla-
ria gore bir tavsiye karar1 veya nihai karar verebilir. Tavsiye
karar1 ve nihai karar arasindaki temel fark, kararin gereginin
yerine getirilmesi zaman1 bakimindandir. Tavsiye karari, ta-
raflarin kararin yerine getirilmesini erteleyebilmelerine izin
verirken, nihai kararin verildigi anda yerine getirilmesi gere-
kir. Her iki tiir karar da tahkim veya mahkemeye basvurma
suretiyle icra edilebilir bir karar veya hiikiim haline getirilebi-
lir. Uyusmazlik Kurulunun bulgularindan s6z konusu yargi-
lamada yararlanilabilir’.

e) Arabulucu-Hakem Hakkindaki Endiseler

ADR yontemlerinden bahsettikten sonra sorulacak soru,
ADR yontemlerinin tahkimde veya tahkimle birlikte kullanilip
kullanilamayacaklar1 ve kullanilabileceklerse nasil kullanilabi-
lecekleri olacaktir.

Sorunun ilk kismi Arabulucu-Hakem cercevesinde yeterin-
ce tartisilmistir”’; bu makalede ayrintili olarak tartisilmayacak-
tir. Ortaya konulan endiseler ile 6zetle su hususlar ortaya ko-
nulmaktadir:

Hakemin On Yargis1

Iki ayr1 islevi olan tarafsiz {ictincti kisinin tastyabilecegi 6n
yargl, en yaygin endise olarak ortaya konulmustur’. Ozel-
likle, tahkim kurallari, uyusmazliga iliskin olarak hakemle ex

76 http://www.iccwbo.org /court/dispute_boards/id4529/index.html

(Son erisim tarihi: 12 Aralik 2011).

See D.C. Elliott, Med/Arb: Fraught with Danger or Ripe with Opportu-
nity? (1996) 62 JCI Arb. 3, 175, 8; Michael Mcllwrath & John Savage, Interna-
tional Arbitration and Mediation: A Practical Guide, s. 186 (Kluwer Law
International 2010); Marian Liebmann, Mediation in Context, s. 185, Jessica
Kingsley Publishers (2000); Alan L. Limbury, Med-Arb: - getting the best
of both worlds, s. 2.

78 D.Van Duch, Do ‘H%/brids’ Compromise ADR Benefits? Nat'l Law J., March
2,1998; Richard P. Flake, MED/ ARB - a viable ADR vehicle?: Nuances of
Med/Arb - A Neutral’s Perspective, s. 2.
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parte gorismeyi yasaklamaktadir. Bu yasak hakemin davada
her tiirlt 6n yargidan arinmis olmasinin ve bu sayede tahkim
stirecinin ariigimin korunmasimin saglanmas: amaci ile geti-
rilmistir”. Tarafsizlik kurali, ayni tarafsiz tigtincii kisinin hem
arabuluculuk hem de hakemlik yapmasi1 durumunda cignen-
mis olur. Arabuluculuk siirecinde tarafsiz ti¢iincii kisi, her bir
tarafla diger taraf olmaksizin 6zel olarak gortiistip uyusmazlik-
la ilgili vakia ve delilleri tartisir®.

Ayrica arabuluculuk sirasinda taraflar 6zgtirce konusma-
lar1 icin cesaretlendirilirler ve bunu bir mahkeme 6niindekin-
den ¢ok daha rahat sekilde gerceklestirirler®'. Miizakerelerin
hararetli sekilde gerceklesmesi miimkiindiir®>. Boylece taraflar
kisiliklerini ortaya koyarlar ve insan dogasinin niteligi olarak
bu durum, izleyicinin taraflarin sevdigi ve sevmedigi yonleri
hakkinda kisisel bir gortistiniin olusmasina neden olur.

Tahkim Ustliintin Adil Olma Niteligi

Bir sonraki endise, tarafsiz iiciincii kisinin arabuluculuk sii-
recinde taraflarin gizli bilgilerine ulasabilmesinden dogmakta-
dir. Arabuluculugun temel tagi, taraflarca sdylenen her seyin
gizli tutulmasi geregidir. Taraf bu bilgilerin agiklanabilecegi
yontindeki rizasini ifade etmedikge, tarafsiz tigtincii kisi tah-
kim yargilamasinda dahi bu bilgileri gizli tutmak zorundadur.
Bunun bir sonucu olarak hakem, karsilikli soru sorma ustlleri
veya kars1 tarafin olasi itirazlarma tabi olmayan gizli bir bilgi-
ye dayanarak karar verebilir. Boyle bir durumda tahkim yargi-
lamasinin adil olma niteligi tehlikeye diisecektir®.

7 Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, s. 3.

80" Richard P. Flake, MED /ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, s. 3.

Peter Talbot, Should an Arbitrator Act as a Mediator in the Same Dispute?
p- 227, 67 Journal of the Chartered Institute of Arbitrators 1 (2001).

See UK: Glencot Development and Design CI}i Ltd. v. Ben Barrett & Son
Ltd., (2001) All ER (D) 384, (2001) EWHC Technology 15, para. 24.

8 Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral's Perspective, s. 5.
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Taraflar ve Arabulucu Uzerindeki Caydirma Etkisi

Taraflar, nihai karar mercii haline gelebilecek olan bir ara-
bulucu 6ntinde daha kapali davranirlar ve iddia ve savunma-
larinin zayif yonlerini daha az ifsa ederler®. Bu durum, arabu-
luculugun basarili olmasimi tehlikeye sokar®. Arabuluculukta
basarinin anahtari, arabulucunun taraflarin iddia ve savunma-
larmin gtiglii ve zayif oldugu noktalar: ortaya ¢ikarmak ve bu
bilgiye dayanarak taraflarin gercek durumu daha iyi gormeleri-
ni saglamaktir ki taraflar birbirlerinden daha makul taleplerde
bulunabilsinler®. Vakialar sakl tutuldugu takdirde, arabulucu-
nun her iki taraf i¢in de adil bir degerlendirme yapabilmesi teh-
likeye girer ve arabuluculuk basarisizliga mahkGm olur®.

Madalyonun diger ytiziinde arabulucu, uyusmazlikta ka-
rar mercii olabilme ihtimalini diistindtigtinde arabuluculuk
stirecinde daha kararsiz ve fikirlerini beyan etme konusunda
daha kontrolli olur®. Arabulucular, miistakbel karar mer-
ciinden gelecek bir fikrin taraflar tizerinde uzlasma yoniin-
de bir baski olusturacaginin, fakat bu uzlasmanin gonitilli
olmamas: sebebiyle arabuluculuk siirecinde adil olma ni-
teliginin tehlikeye diiseceginin farkindadirlar®. Bu sebeple
arabulucunun uyusmazligin unsurlar:1 konusunda taraflarla
yapacagl goriismeler, uyusmazliga daha az 1sik tutacak, bu
da verimsizlige yol acacaktir®. Sonug olarak tarafsiz tigtincii
kisinin ¢ifte islevi, hem taraflar hem de tarafsiz ti¢tincti kisi

84 Marian Liebmann, Mediation in Context, s. 185, Jessica Kingsley Publishers

(2000).

8 Richard P. Flake, MED /ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, s. 6-7.

86 Richard P. Flake, MED /ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral's Perspective, s. 6-7.

87 Richard P. Flake, MED /ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, s. 6-7.

8 Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, s. 7-8.

89 Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, s. 7-8; Alan L. Limbury, Med-Arb: - getting
the best of both worlds, s. 3.

%" Richard P. Flake, MED/ARB - a viable ADR vehicle?: Nuances of Med/
Arb - A Neutral’s Perspective, s. 7-8.
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tizerinde, uyusmazligin arabuluculuk ile ¢c6ztimiint ¢ok zor
kilacak bir “caydirma etkisi” yaratir.

Verilen Bilginin Vasf1

Arabuluculukta verilen bilgiler, diger tarafla iletisim kurma
amaci ile verilirler; bu durum tahkimdekinden farklidir, zira
tahkimde bu bilgilerin verilme amac1 hakemi ikna etmektir. Bu
sebeple 6zel ayrintilar iceren arabuluculukta, taraflar vakialar:
arabulucunun tam olarak anlayabilecegi sekilde aciklamaktan
cekinirler. Bu da arabulucunun uyusmazliktaki 6nemli vakia-
lar hakkinda hatali bilgilere sahip olabilecegi anlamina gelir”.

Arabuluculuga Tahkimin On Asamasi Olarak Bakilmasi

Diger bir tehlike, taraflarin arabuluculuk stirecine sadece
tahkimin bir 6n asamasi olarak yaklasma ihtimalleridir. Ara-
buluculuk taraflarin konusup tartismalarini, gizli bilgileri ifsa
etmelerini ve uzlasmalarini gerektirir. Bazi taraflar meseleyi
tictincti kisinin ¢6zmesini daha kolay gorebilirler ve boylece
arabuluculugu basarisiz olmaya mahktm edebilirler®.

Arabulucu-Hakemin Basarim Vasf1

Cok basarili bir arabulucu, hakem rolii iistlendiginde o ka-
dar basarili ve/veya ehil olamayabilir; ayn1 durum arabulucu
olma konusunda hakem icin de gegerlidir®. Tarafsiz tictincii
kisi tecrtibeli bir arabulucu degilse taraflari, arabuluculuk sii-
recinde ilk ¢tkmazla karsilasildiginda vaktinden ¢nce tahkime
yonlendirebilir™

oL D.C. Elliott, Med/ Arb: Fraught with Danger or Ripe with Opportunity?
(1996) 62 JCI Arb. 3,175, 8.

Alan L. Limbury, Med-Arb: - getting the best of both worlds, s. 3.

Lucy Greenwood, A Window of Optportunity? Building a Short Period of
Time into Arbitral Rules in Order for Parties to Explore Settlement, Arb.
27 Int. 2, 199-210, 207 (2011).

Marian Liebmann, Mediation in Context, p. 186, Jessica Kingsley Publishers
(2000).
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Boyle bir durumda Arabuluculuk-Tahkimin her iki yonii
de tehlikeye girer. Acik iletisimin ve tarafsiz ti¢linci kisiye gui-
venin olmamasi, tarafsiz tigtincti kisinin taraflarin uyusmaz-
liktaki duruslarini yeterince sorgulamaktan ve miizakereleri
yonlendirmekten ¢ekinmesi ve taraflarin uzlasmaya varmasi
halinde bu uzlasmanin tarafsiz tictincii kisinin dayatmas: ile
olabilecegi veya taraflarin bunu zorlama sonucu olarak gore-
bilmeleri ihtimalleri, arabuluculugun basariya ulasma oranini
diistirtir. Benzer sekilde tahkim siireci de, hakemin tarafsizli-
g1mnin bulunmadig dustincesi ve tahkimde uyulmas: gereken
genel kurallara aykiriligin sz konusu oldugu stipheleri ile gol-
gelenir.

F. TAHKIMDE ADR YONTEMLERININE
BASVURULMASI

Herhangi bir ADR ydntemine basvurmay1 degerlendirme-
ye alma hususunda tek bir 6n kosul bulunmaktadir: tarafla-
rin uzlasmaya varma konusundaki samimi niyetleri. Bununla
birlikte, ADR yontemi bir veya her iki tarafca basvurulan tak-
tik bir manevra degilse, en azindan uyusmazliktaki sorunlara
odak