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GIRIS

Ergenekon Teror Orgiitii'ne iye olmak sugundan dolayt Is-
tanbul 9. Agir Ceza Mahkemesi tarafindan 23.06.2007 tarihinde
(karar no: 2006/ 96) tutuklanan Kuddusi Okkir, tutuklu bulun-
dugu sirada hastalanmasi sonucu 06.07.2008 tarihinde hayatini
kaybetmistir. Kuddusi Okkir'in tutuklu oldugu stire boyunca
tedavisinin aksatildigl, dogru tedavi edilmedigi, tutuklama ve
tutuklamanin devamina iliskin kararlar verilirken saglik du-
rumunun gozardi edildigi iddia edilmistir. Kuddusi Okkir'in
tutuklanma ve tedavi siirecine iliskin hukuki degerlendirmeyi
igeren bu raporda Kuddusi Okkir’'in tedavi stirecine dair tibbi
degerlendirmeler, Tiirk Tabipleri Birligi'nin 5 Eyliil 2008 tarihli
Arastirma Kurulu Raporu’ndaki degerlendirme ve sonuglara
dayanmaktadir.

Raporun ilk bolimiinde tutuklu ve hiiktimliilerin saglik
hizmetlerinden yararlanmalarma iliskin uluslararasi ve ulusal
standartlar ortaya konulmus, ikinci boliimde Kuddusi Okkir'in
tedavi stirecinde yasanan ihlaller ve ihmaller, tictincti boltiim-
de ise hasta tutuklunun yargilanma stiirecinin adil (diizgiin)
yargilama agisindan dogru yapilip yapilmadig ele alinmaistir.
Dordiincii Bolim’de ise, konunun “Etkili Basvuru Hakki1” agi-
sindan 6zelliklerine deginilmektedir.

Metnin sonuna, Kuddusi Okkir’la ilgili adli stirecin asama-

larmi gosteren Kronolojik Bilgi eklenmistir.'

Bu bilgiler, TBB Insan Haklar1 Merkezince yayimlanan Insan Haklar1 Ra-
porunun (Nisan 2013) “Kisi Ozgtirlugi ve Guvenligi ile ilgili Sorunlar/
Cezaevleri Sorunu/Saglik ve Yasama Hakk: /Oliimctil Hastalar baslikla-
r1 altindaki verilerden derlenmistir.
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TUTUKLU VE HUKUMLULERIN
SAGLIK HiZMETLERINDEN
YARARLANMALARINA ILISKIN
STANDARTLAR

1- Saglik hakki, Insan Haklar1 Evrensel Bildirgesi m. 25, Bir-
lesmis Milletler (BM) Ekonomik Sosyal ve Kiilttirel Haklar
Sozlesmesi m. 12, Avrupa Sosyal Sarti m. 11 ve Avrupa Bir-
ligi Temel Haklar Bildirgesi m. 35 ve Anayasa m. 56’da yer
almaktadir. Cezaevlerindeki kisilerin saglik haklar: ise Av-
rupa Konseyi Bakanlar Komitesi'nin Uye Devletlere Avru-
pa Cezaevi Kurallar1 Hakkinda 2 Sayil1 Tavsiye Karari'nin
“Saghk” baslikli 3. Boliimiinde ve Tutuklulara Uygulana-
cak Asgari Kurallara iliskin (73) 5 Sayili kararda ayrmntili
bicimde diizenlenmistir.

2- 1955'te Cenevre’de toplanan Suglarin Onlenmesi ve Suc-
lularin Islahi tizerine Birinci BM Konferans: tarafindan
kabul edilerek BM Ekonomik ve Sosyal Konsey tarafindan
31 Temmuz 1957 tarih ve 663C (XXIV) sayili ile 13 May1s
1977 tarihli ve 2076 (LXII) sayili kararlarla onaylanmis olan
Mahpuslarin Islahi igin Asgari Standart Kurallarm “Saglik
hizmetleri” baslikli 22. maddesinde tutuklu ve hiikiimliile-
re saglanacak asgari saglik hizmeti yer almaktadur.

3- Uluslararas1 hiikiimlerin yani sira 5275 sayili Ceza ve Gui-
venlik Tedbirlerinin Infazi Hakkinda Kanun (CGIK) m.
71’de, hiikkiimltinin muayene ve tedavi istekleri; m. 78 ile
81 arasinda ise hiikiimliiniin muayene ve tedavisi, saglik
denetimi, hastaneye sevk, infaz1 engelleyecek hastalik hali
gibi durumlar diizenlenmistir. CGIK m. 116’ya gore, hii-
kiimliilere iliskin bu diizenlemeler tutuklular hakkinda da
uygulanacaktir.

4- Yasalara uygun bicimde yakalanmis, gdzaltina alinmus, tu-
tuklanmis ve mahktim edilmis olan kisilerin 6zgtirliiklerin-
den alikonulduklar: stire boyunca saglik ve gtivenliklerinin
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saglanmasi devlete aittir. Clinkii bu stire zarfinda tutuklu
kisilerin kendi imkanlariyla tedavi olma ve giivenliklerini
saglama olanag1 cok smirlidir. Nitekim Avrupa insan Hak-
lart Mahkemesi (AIHM) Giilay Cetin - Tiirkiye davasinda
“Ogzellikle 6zgiirliigiinden yoksun kisiler s6z konusu oldu-
gunda, 3. madde ilgili devletlere bu kisilerin insan onuru
ile bagdasir kosullarda tutulmalarini saglama ve infaz ile il-
gili uygulamalarin bu kisileri cezaevinde kalma dolayisiyla
zorunlu olarak ortaya ¢ikan sikint1 ve tiztintii seviyesinden
daha fazla bir 1stiraba maruz birakmama pozitif ytiktimlii-
ligtint yliklemektedir.” yontinde karar vermistir.?

Tutuklu veya hiikiimlii olarak ceza ve infaz kurumlarinda
tutulan kisilerin giivenliklerinin yani sira sagliklarinin ko-
runmasi 6zel onlemler gerektirir. Bu kisilerin sagliklarinin
korunmasinin yani sira tedaviye ihtiyag duymalar1 halinde
tibbi bakima ulasabilmeleri devlet tarafindan saglanmali-
dir. Uluslararasi sozlesmelerde ve Anayasa’da yer alan has-
ta haklari, tutukevi ve cezaevinde bulundugu i¢in dezavan-
tajli gruplara dahil olan kisilere kamu makamlarinca 6zel
onlemler alinmasi yiiktimliltiglini getirir.

Cezaevlerinde hasta haklarinin ve tibbi bakima ulasilabil-
mesinin temeli ise ozgtirltigti kisitlanmis olan bu kisilerin
bir baslarina, bagimsiz ve diledikleri vakit hekime erisme
imkanindan yoksun bulunmalaridir. Bu nedenle hasta hak-
larma iliskin evrensel degerler ve ilgili normlara gore tu-
tuklu ve hiikiimliilerin tutulduklar1 ceza ve tutukevlerinde
gerekli saglik hizmetlerinin verilebilecegi personel ve kay-
naklarin devletge saglanmasi gerekir. Kimi durumlarda ise
cezaevlerinde yeni teknolojilerin kullanilmasi, tedavinin
yiriitiilebilmesi icin gerekli saglik hizmetinin uzmanlasms
hekimlerce sunulmasi ve diger tibbi bakim standartlarinin
saglanmasi olanakli olmayabilir. Bu imkéanlarin yetersiz ol-
dugu durumlarda ise tutuklu ve huikiimliilerin tedavileri-
nin saglanabilecegi hastanelere sevk edilmeleri gerekir.

2
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Tutuklu ve hitktimliilerin saglik hizmetlerine erisimi miim-
kiin oldugunca dogrudan olmali, cezaevi ¢alisanlari ile di-
ger adli gorevlilerin tutuklu ve hiikiimliilerin saghk hak-
larma ulasabilmelerini bir sarta baglamalar1 ya da bunu
kotiiye kullanmalari engellenmelidir. Bunun yolu da hasta-
larm tedavilerinin yapildig: yer, hastaneye nakil ve tedavi
stireci hakkinda hasta yakinlarinin ve avukatlarmin bilgi-
lendirilmesidir.

Hasta Haklar1 Yonetmeligi® m. 5'e gore; “Herkesin yasama,
maddi ve manevi varligint koruma ve gelistirme hakkini haiz
oldugu ve hicbir merci veya kimsenin bu hakk: ortadan kaldir-
mak yetkisinin olmadig: bilinerek, hastaya insanca muamelede
bulunulur. Saglik hizmetinin verilmesinde, hastalarin, 1rk, dil,
din ve mezhep, cinsiyet, siyasi diisiince, felsefi inang ve ekonomik
ve sosyal durumlari ile sair farkhiliklar: dikkate alinamaz. Sag-
lik hizmetleri, herkesin kolayca ulasabilecegi sekilde planlanip
diizenlenir.” Hekim Meslek Etigi Kurallar1 m. 35’e gore de
“Tutuklu ve hiikiimliilerin muayenesi de oteki hastalarinki gibi,
kisilik haklarina saygili, hekimlik sanatint uygulamaya elverisli
kosullarda yapilir ve onlarn gizlilik haklar1 korunur. Hekimin,
bu kosullarin saglanmasi icin ilgililerden istekte bulunma hak-
ki ve sorumlulugu vardir. Muayene sonucu diizenlenecek belge
veya raporlarda hekimin adi, soyadi, diploma numaras: ve im-
zast mutlaka bulunur. Belge ve raporun bir 6rnegi kisiye verilir.
Belge ve rapor bask: altinda yazilnus ise, hekim bu durumu en
kisa zamanda meslek orgiitiine bildirir.” Bu nedenle tutuklu
ve hiikiimliilerin tedavilerinde kendilerine ayrimcilik uy-
gulanmamali, tedavileri standartlara gore yiirtitiilmeli ve
suglanma nedenleri tibbi tedaviye ulasmalarinda ya da te-
davilerinin devaminda bir engel olmamalidir.

Adalet, Icisleri ve Saglik Bakanliklari tarafindan hazirlanan
30.10.2003 tarihli protokoliin, (tiglti protokol) tutuklu ve
hiiktimliilerin muayenelerine iliskin 61. Maddesi “Terdrle
miicadele ve ¢ikar amagli sug drgiitleriyle miicadele kanunlarinin

3

Resmi Gazete, Tarih: 01.08.1998, Sayz1: 23420.
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kapsamlar: disinda kalan suclardan tutuklu ve hiikiimlii olanla-
rin, hastanelerde muayeneleri sirasinda jandarma, odanin muha-
fazalr olmast durumunda kapr disinda bekleyecek; muhafazali ol-
mamast halinde muayene odast icinde bulunacak, doktorla hastas
arasinda gececek konusmalar: duymayacak uzaklikta koruma ted-
biri alacaktir. Ancak tutuklu ve hiikiimliilerce muayene sirasin-
da yapilacak her tiirlii gayri kanuni talep, ilgili saglik personeli
tarafindan aminda jandarma devriye komutanina bildirilecektir.”
bicimindeydi.* Uluslararas: standartlara ve Biyotip Sozlesmesi
ile Hasta Haklar1 Yonetmeligi'ne aykir1 oldugu agik olan
bu protokol 22 Agustos 2011 tarihinde “Jandarma muayene
esnasinda oda disinda olacak, doktorun yazili talebi olursa mu-
ayene odasinda kalabilecektir. Ancak hiikiimlii ve tutuklularin
muayene esnasinda yaptiklar her tiirlii mevzuata aykir talepler
saglik personelince ammnda jandarma devriye komutanina bildi-
rilecektir. Hastanelerde tutuklu ve hiikiimliiler icin muhafazali
muayene odalar yapilincaya kadar jandarma muayene odast igin-
de bulunacak, ancak doktorla hasta arasinda gececek konusmalar
duymayacak uzaklikta duracaktir” bigiminde degistirilmistir.

10- Tutuklu ve hiikiimliilerin hastaneye sevkleri ve tedavi sti-

recleri boyunca gereksiz ve ac1 verici durumlardan kagmail-
mali, bu kisiler hastane ve tutulma mekéanlar: arasindaki
sevklerde kotli muameleye maruz birakilmamalidir. Has-
tane ortaminda tedavisi yapilmasi gerekiyorsa tedaviye tu-
tuklu ve hukiimliniin gtivenligi saglanarak ve kagmasinin
onlenmesi igin gerekli tedbirler alinarak devam edilmeli-
dir. Tutuklu ve hiikiimliniin kagmasini 6nlemeye yonelik
tedbirler hekimler, saglik personeli ya da hastane idaresine
degil, bununla gorevlendirilmis olan kolluk makamlarina

14

Ornegin Midyat Devlet Hastanesi'ne sevk edilen bir mahktmun dahili-
%/e polikliniginde muayenesini yapan Dr. Sadik Cayan Mulamahmutog-
u, hitkiimliiyti muayene etmez istedigi sirada jandarma gorevlilerinin
muayene odasindan ¢ikmasimi istedigi i¢in yargilanmistir. Doktor ise
savunmasinda mahkéimun/hastanin makattan kanamasi oldugu icin go-
revlilerin muayene odasindan ¢ikmasini istemesinin tip etigine ve hasta
mahremiyetine uygun oldugunu ileri stirmiistiir. Gergekten de doktorun
tavri uluslararasi tip etigine uygun olup, hasta, tutuklu ve hiiktimliilerin
saglik hakkindan yararlanmasina iliskin standartlardan ne kadar uzak
olundugunu gostermesi agisindan ilgingtir.
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aittir. Tutuklu ve hiikimliintin hastane icindeki giivenligi
ve kagmasini 6nlemeye yonelik tedbirlerin saglik persone-
linden beklenmesi, hastanin dogru tedavi edilmesini 6nle-
yebilir.

11- Hekim Meslek Etigi Kurallar1 m. 28"de ise “Hekim, terminal
donemdeki hastalara her tiirlii insani yardum yapmaya, insan
onuruna yarasir kosullar: saglamaya ve ¢cekilen aciy olabildigin-
ce azaltmaya ¢alisir” denilerek terminal donemdeki hastala-
ra iliskin standart belirlenmistir.

12- Tutuklu ve hiiktimliilerin saglik haklarindan mahrum edil-
mesi ya da dogru tedavi edilmemesi Avrupa Insan Hakla-
11 Sozlesmesi (AIHS) m. 2'deki yasama hakkinin, m. 3"teki
iskence ve kotti muamele yasaginin ihlalini olusturacaktir.
Saglik hakkina erisimi engellenen bir tutuklunun AIHS m.
6’daki adil yargilanma hakkinin ihlal edildigini de kabul
etmek gerekir. Hekimlerin ve diger saglik mensuplarinin
yukarida belirtilen meslek kurallarina aykir1 davranmalari
halinde Tiirk Ceza Kanunu m. 257 deki gorevi kotiiye kul-
lanma sucgu s6z konusu olacaktir.

lgililerin tutuklu ve hiikiimliilerin 6lmesini saglamak ama-
ciyla kanunlarin kendilerine ytiklemis oldugu ytukumliltkleri
kasten ihmal etmeleri halinde ise TCK m. 83’teki kasten insan
oldiirmenin ihmali davranisla islenmesi sucu sézkonusu ola-
bilecektir. Ancak, TCK'min “Kasten 6ldiirmenin ihmali davra-
nisla islenmesi” baslikli m.83 hiikmiiniin uygulanabilmesi i¢in,
olumiin “bu neticenin olusumuna sebebiyet veren ytukumlii-
liik ihmalinin icrai davranisa esdeger olmasi gerekir”.

Kamu gorevlilerinin hukuki ve cezai sorumlulugunun ol-
dugu bu durumlarda idarenin de hizmet kusuru oldugunu ka-
bul etmek gerekecektir.
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SAGLIGA ERISIM HAKKI ACISINDAN
KUDDUSI OKKIR’IN TEDAVI SURECI®

Kuddusi Okkair, 23.06.2007 tarihinde tutuklandiginda belir-
li bir saglik sorununun bulunduguna dair bir bilgi bulun-
mamaktadir. Bu nedenle ,Tiirk hukukundaki ve s6z konu-
su tarihteki Ozel gorevli mahkemelerin uygulamalarindan
kaynaklanan tutuklamaya dair genel sorunlarin disinda
Okkir'mn saglik durumundan kaynaklanan bir soruna ilis-
kin bilgi yoktur. Bu nedenle Okkir'in tutuklandig tarihte
genel olarak saglikli oldugunun ve herhangi bir kronik has-
taligimimn bulunmadigini kabul etmek gerekmektedir.

Tekirdag 1 No'lu F Tipi Yiiksek Giivenlikli Kapali Ceza In-
faz Kurumu Reviri kayitlarmma gore Okkir prostat, dis ve
solunum sistemi rahatsizliklar1 nedeni ile 16.07.2007 ile
15.03.2008 tarihleri arasinda bir¢ok kez muayene ve teda-
vi edilmis, ancak olagandis1 bir saglik sikintis1 bulgusuna
rastlanmamustir.

17.03.2008 tarihinden itibaren solunum ve mide sikayet-
lerinin 6n plana ¢ikmasi {izerine cezaevi revirinde tedavi
edilmek yerine bir devlet hastanesinde uzman hekimlerce
muayene ve tedavisinin stirdiiriilmesi geregi ortaya ¢ikinca
Okkar, Tekirdag Devlet Hastanesi'ne sevk edilmis, ancak
yatakli tedavisinin stirdiirtilmesi yerine, bulundugu yerde
tedavisinin kontrollerle idame edilmesine karar verilmistir.

01.04.2008 tarihinde yapilan kontrolde solunumla ilgili ya-
kinmalarin ilerlemesi nedeni ile Okkir'in bir Gogiis Hasta-
liklar1 Hastanesi'ne sevki uygun bulunmus ancak Okkir bu
sevk kararmna uymak istememis; 08.04.2008 tarihinde tu-
tuklunun bulundugu kurum hekiminin hastanin istemi ol-
mamasina ragmen gerceklestirdigi kontrolde; kilo kaybi ve
genel durumundaki bozulmanin endise verici boyuta ulas-

5

Bu boliimdeki paragraf numaralandirmalar: Okkir'in tedavi stirecinin
asamalarina gore yapilmstir.
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tig1 ve acilen Dahiliye, Psikiyatri ve ["Jroloji muayenesi icin
Tekirdag Devlet Hastanesi'ne sevkine karar verilmistir. Te-
kirdag Devlet Hastanesi’'nde Okkir’a Major Depresyon ve
Pnomoni (Zattire) tanis1 konulmus, ancak bu ciddi saghk
sorunlarina ragmen vatarak tedavisi saglanmavyarak kont-
rolii onerilmis, 14.04.2008 tarihli kontrol muayenesinde de
kurum hekiminin talebi ve 6nerileri bulunmasina ragmen
durumu giderek bozulan hastanin hastanede tedavisine
karar verilmemistir.

Mahpuslarin Islahi Icin Asgari Standart Kurallar m. 22/2'de
“Durumu 6zel bir tedaviyi gerektiren mahpuslar, uzman kurumlara
veya sivil hastanelere sevk edilirler. Hastane hizmetlerinin kurum
icinde verilmesi halinde, bu kurumlarin araclari, donanimlart ve ilag
stoklarinin hasta mahpuslarin tibbi bakim ve tedavilerini karsilaya-
bilecek wygunlukta olur ve buralarda bu ise uygun egitim gormiis
gorevliler bulunur.” seklindedir. Somut olaya bakildiginda
bu standarda uyulmadigi, 14.04.2008 tarihli kontrol muaye-
nesinde kurum hekiminin talebi ve dnerileri bulunmasina
ragmen durumu giderek bozulan hastanin hastanede teda-
visine karar verilmesi gerekirken bundan kacinildigi, Tekir-
dag Devlet Hastanesi’'nde daha dnce yapilan muayenesinde
Major Depresyon ve Pnomoni (Zatiire) gibi hekimlik meslek
kurallarina gore yatakli tedavisi yapilmasi gereken hastaya

bu imkan taninmamaistir.

Bu durumda Okkir'in yatakli tedavisinin yapilmasi ge-
rekirken bunu saglamayan hekimlerin gorevlerini ihmal et-
tikleri kabul edilmelidir. Ote yandan Mahpuslarin Islahi I¢in
Asgari Standart Kurallar m. 25/f. 2'ye gore “Saglik gorevlisi,
bir mahpusun fiziksel veya ruhsal saglhiginin bozulmus olmasini ve
mahpusun saghgmin mahpuslugun devami veya mahpusluk sartla-
rindan biri nedeniyle kétii bicimde etkilenmis olmasini kurum yéne-
ticisine bildirir.” Yukarida belirtildigi gibi hastanin tedavisine
hastanede devam edilmesi gerekirken bunun yapilmamas: ve
hekimlerce Okkir'in fiziksel ve ruhsal saghiginin bozulmus ol-
dugunun kurum yoneticisine bildirmemesi hekimlerin gorev-
lerini gerektigi bicimde yapmadiklarini gostermektedir.
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Mahpuslarin Islahi igin Asgari Standart Kurallar m. 44/f.
1'e gore, “Mahpusun 6lmesi veya agir hastalanmas: veya ciddi bi-
cimde yaralanmas: veya ruhsal hastaliklarimin tedavisi icin baska
bir kuruma gonderilmesi halinde, eger mahpus evli ise esine veya en
yakin akrabasina ve her haliikarda, mahpus tarafindan daha énce ad
verilen kisiye kurum miidiirii tarafindan haber verilir.” M. 44/f.
3'e gore ise “Her mahpus hapsedildigini veya baska bir kuruma
nakledildigini hemen ailesine bildirme hakkina sahiptir.” Oysa so-
mut olayda kurum mudirlagu tarafindan Okkir'in yakinlari-
na ve avukatina hastalig1 ya da hastaneye nakli ile ilgili bilgi
verilmemistir.

5- 09.04.2008 ile 17.04.2008 tarihleri arasinda goriilen liizum
tizerine tutuklunun kaldig1 Psikososyal Servis sorumlulari-
nin ayrintili degerlendirmesi sonucu, Okkir'in tedavisi ta-
mamlanincaya kadar mevcut sartlar da goz ontine alinarak
bir Saglik Kurumu'nda kalmas1 gerektigi bir raporla bildi-
rilmis; bir gtin sonra 18.04.2008 tarihinde Tekirdag Devlet
Hastanesi'nde tekrar kontrol edilen ve durumunun daha
da bozuldugu saptanan hastanin yatisinin yapilmas: yeri-
ne, acil kayd: ile Bakirkéy Ord. Prof. Dr. Mazhar Osman
Ruh Saglig1 ve Sinir Hastaliklar1 Egitim ve Arastirma Has-
tanesi'ne sevki uygun bulunmustur.

Diinya Hekimler Birligi Hasta Haklar1 Bildirgesi'ne gore
“Hasta her zaman kendi ¢ikarina en uygun bigimde tedavi edilmeli-
dir ve uygulanan tedavi genel kabul géren tibbi ilkelere uygun olma-
lidir” Bunun yanu sira “Tibbi Gereklere Uygun Teghis, Tedavi
ve Bakim” baslikli Hasta Haklar1 Yonetmeligi® m. 11'e gore
“Hasta, modern tibbi bilgi ve teknolojinin gereklerine uygun olarak
teshisinin konulmasini, tedavisinin yapilmasini ve bakimini istemek
hakkina sahiptir. Tababetin ilkelerine ve tababet ile ilgili mevzuat
hiikiimlerine aykirt veya aldatict mahiyette teshis ve tedavi yapila-
maz.” Ayni Yonetmeligin “Tibbi Ozen Gosterilmesi” baslikl
14. maddesine gore “Personel, hastanin durumunun gerektirdigi
tibbi ozeni gosterir.” Bu nedenle Major Depresyon ve Pnomo-
ni (Zatiire) gibi tip meslegi kurallarina gore yatakli tedavisi

6  Resmi Gazete, Tarih: 01.08.1998; Say1: 23420
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yapilmasi gerekirken hastanin muayene ve tedavisinin yii-
zeysel olarak yapilmasi ayni sekilde tespit edilen hastaligin
tedavisi amaciyla dogru bir birime gonderilmesi gerekirken
Ruh Saglig1 ve Sinir Hastaliklar1 hastanesine gonderilmis
olmasi agir bir meslek kusuru olarak degerlendirilmelidir.
Yine yukarida aktarilan uluslararasi belgelere ve Hasta Hak-
lar1 Yonetmeligi m. 15’e gore hastanin saglik durumu ile il-
gili olarak ailesine bilgi verilmemistir. Biitiin bu kurallara
aykirilik ilgililer acisindan goérevi koétiiye kullanma olarak
degerlendirilmelidir. Hastanin tedavisinin kasten geciktiril-
digi ya da tedavinin kasten engellendigi sonucuna varilmasi
(ihmalin icrai davranisa esdeger olmasi) halinde ise TCK m.
83’teki ihmal suretiyle kasten insan 6ldiirme sugunun gercek-
lestiginin kabulii gerekir.

Bu asamaya kadar s6z konusu olan tibbi uygulamalar igin
Tekirdag Tabip Odas: tarafindan yapilan degerlendirmede
“Hastamn tutuklu bulundugu Tekirdag 1. Nolu F tipi Cezaevi'nin
Kurum Hekimi bulunmadigi, bunun yerine Tekirdag Devlet Hasta-
nesi Acil Servisi ve 112 Acil Birimleri havuzundan yararlamlarak, 1
aylik gegici gorevli hekimlerin “Kurum Hekimi” olarak ikame edilmis
olduklari, bu durumun hastanin izlenmesinde siireklilik olanagini or-
tadan kaldirdigr” kurum hekimlerinin Okkir’in acilen bir yatakl
tedavi kurumuna sevki konusundaki duyarliliklari, cabalar: ve
ozel gayretlerine ragmen hastanin uygun yere sevkinin gercek-
lestirilemedigi belirtilmistir.”

Yukarida belirtildigi gibi Mahpuslarin Islahi Icin Asgari
Standart Kurallar m. 22/f. 2’de “Hastane hizmetlerinin kurum
icinde verilmesi halinde, bu kurumlarin araclari, donammlar: ve ilac
stoklarimin hasta mahpuslarin tibbi bakim ve tedavilerini kargilaya-
bilecek uygunlukta olur ve buralarda bu ise uygun egitim gormiis
gorevliler bulunur.” seklindedir.

7 Ttiirkiye Insan Haklar1 Vakf1 (TIHV) genel sekreteri Doktor Metin Bakkal-
c1ve Insan Haklar1 Dernegi (IHD) Istanbul Subesi Yoneticisi ve Cezaevle-
ri Komisyonu ﬁ?resi Sevim Kalman da bu duruma isaret ederek genelde
cezaevlerine gelen saglik elemanlarmin ¢ogunun pratisyen oldugunu,
uzman doktor olmadigini ve hastalarin saglik sikayetiyle gittiklerin-
de ¢ok ciddi miidahaleler yapilamadigini aciklamislardir. Bkz. (http://
www.bianet.org/bianet/insan-haklari/108219-tutuklu-haklarinin-ihla-
li-sadece-okkir-dan-ibaret-degil, son erisim 15. 05. 2014)
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Somut olayda hastanin bulundugu kurumdaki tibbi do-

nanimin yetersizligi ve hekimlerin gerekli uzmanliga sahip

olmamalari hastanin saglik hizmetlerine erisimini ve tedavi-
sini engelledigi icin idarenin kusuru s6z konusudur.

6- Tekirdag Tabip Odasi Bilirkisi raporunda ise hastanin sevk
edildigi Tekirdag Gogiis Hastaliklar1 Hastanesi ve Tekir-
dag Devlet Hastanesi'nin Mahkum Kogusu'nun Okkir’'in
tedavisi icin yetersiz oldugu ve bu nedenle uzman hekimle-
rin hastanin yatarak tedavisi segeneginden imtina ettikleri,
tanilarin dogrulanmasi yoluna gidilmedigi, hastanin 6ntam
asamasinda birakildig: ve bu durumun tekrarla stirduriil-
dugi tespit edilmis; hastanin tibbi standartlar cercevesin-
de takip, konsiiltasyon, tetkik ve tedavisinin yapilmamasi
nedeniyle ilgili hekimler hakkinda Tekirdag Tabip Odas1
Onur Kurulu'nca tibbi uygulamalarmin degerlendirilmesi
amaci ile bir sorusturma baslatilmasi i¢in yeterince makul
ihmal stiphesi bulundugu kanaatine varilmistir.

TBB Raporu’'nda isaret edildigi gibi Okkir'in yatarak tedavi
edilmesi yoluna gidilmeliyken iistiinkorii bicimde hastanin
On tani asamasinda birakilmis olmasi1 Hasta Haklar1 Yonet-
meligi m. 11’deki tibbi gereklere uygun teshis, tedavi ve ba-
kim yiikiimliigiine aykiridir. Bu hitkme gore “Hasta, modern
tibbi bilgi ve teknolojinin gereklerine uygun olarak teshisinin konul-
masini, tedavisinin yapilmasini ve bakimini istemek hakkina sahiptir.
Tababetin ilkelerine ve tababet ile ilgili mevzuat hiikiimlerine aykir
veya aldatici mahiyette teshis ve tedavi yapilamaz.” Yine Yonetme-
ligin “Tibbi Ozen Gosterilmesi” baglikli 14. maddesine gore
“Personel, hastamin durumunun gerektirdigi tibbi 6zeni gdsterir.
Hastamin hayatin kurtarmak veya saghgini korumak miimkiin ol-
madi$1 takdirde dahi, 1stirabini azaltmaya veya dindirmeye calismak
zorunludur.” Bu ytiktimliiliiklere uyulmayarak hastaya dogru
teshisi koyabilmek icin gerekli miidahalelerin yapilmamasi
ve bunun sonucunda hastanin tedavisinin aksatilmas: ilgili
hekimlerin cezai sorumluluguna neden olabilir. Hastanin mo-
dern tibbi bilgi ve teknolojinin gereklerine uygun olarak teshis
ve tedavisinin saglanmamuis olmasi bu yiiktimliiliikten kagiman

23



OKKIR RAPORU

hekimler agisindan TCK m. 257/f. 2 uyarinca gorevi ihmal su-
cuna, hastanin 6liimiiniin gerekli teghis ve tedavinin saglan-
mamis olmasindan kaynaklanmasi halinde ise, TCK m. 85'e
gore taksirli insan ¢ldiirme ya da muhtemel 6liim sonucuna
kayitsiz kalindiginin tespiti halinde TCK m. 83 uyarinca ihmal
suretiyle kasten insan 6ldiirme suguna neden olabilecektir.

TCK m. 257/f. 2'ye gore “Kanunda ayrica sug olarak tanimla-
nan haller diginda, gorevinin gereklerini yapmakta ihmal veya gecik-
me gostererek, kisilerin magduriyetine veya kamunun zararina neden
olan ya da kisilere haksiz bir “menfaat” saglayan kamu gorevlisi, “ti¢
aydan bir yila kadar” hapis cezast ile cezalandirilir.” TTB Rapo-
ru'nda da tespit edildigi tizere meslek kurallarina gore gerekli
tibbi miidahaleyi yapmayan hekimler ve diger saghik meslegi
mensuplar1 kanunlardan kaynaklanan yutktimliliiklerini ih-
mal etmek suretiyle gorevi kotiiye kullanma sucundan dolay:
sorumlu olabilirler.

TCK m. 83/f. 1'e gore ise “Kisinin yiikiimlii oldugu belli bir
icrai davrams: gerceklestirmemesi dolayisiyla meydana gelen 6liim
neticesinden sorumlu tutulabilmesi icin, bu neticenin olusumuna se-
bebiyet veren yiikiimliiliik ihmalinin icrai davramsa esdeger olmasi
gerekir.” TCK m. 83/f.2'de ise “Ihmali ve icrai davranisin esdeger
kabul edilebilmesi icin, kisinin; a) Belli bir icrai davramsta bulunmak
hususunda Kanuni diizenlemelerden veya sézlesmeden kaynaklanan
bir yiikiimliliigiiniin bulunmasi, b) Onceden gerceklestirdigi davra-
msin baskalarinin hayat ile ilgili olarak tehlikeli bir durum olustur-
masi, gerekir.” denilmistir. Hastaneye basvurmus olan hastanin
modern tibbi bilgi ve teknolojinin gereklerine uygun olarak
teshisinin konulmasini, tedavisinin yapilmasimni ve bakimimin
saglanmasi ytukimliigt hastanin basvurdugu kurumdaki he-
kimler acisindan kanundan kaynaklanan bir ytiktimlaltkttr.
Hastanin tedavisini saglamayarak belli bir icrai davramsta
bulunmak hususunda Kanuni diizenlemelerden kaynaklanan
yiiktimliliiklerini ihmal ederek 6lime neden olan hekimler,
bu nedenle ihmal suretiyle kasten insan ¢ldiirmeden sorumlu
olabilirler.
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7- 18.04.2008 tarihinden itibaren hastanin Bakirkdy Ord. Prof.
Dr. Mazhar Osman Ruh Saglig1 ve Sinir Hastaliklar1 Egitim
ve Arastirma Hastanesi'nde baslayarak tedavisinin [stan-
bul’da yapilmasina ¢alisilmis, Okkir bu stirecte ad1 gegen
hastaneye ii¢ kez sevk edilmistir.

Hasta Haklar1 Yonetmeligi m. 8'e gore, “Mevzuat ile belir-
lenmis sevk sistemine uygun olmak sart: ile hasta saghk kurulusu-
nu degistirebilir. Ancak, kurulusu degistirmenin hayati tehlikeye yol
acip agmayacagr ve hastaligimin daha da agirlasip agirlasmayacag
hususlarinda hastanin tabip tarafindan aydinlatilmas: ve hayati teh-
like bakimindan saglik kurulusunun degistirilmesinde tibben sakinca
gortilmemesi esastir.” Ancak yatarak tedavi edilmesi gereken
hastanin bu siire zarfinda yeterli tibbi gerekce olmadan ii¢

kere sevk edilmesi ve tedavisinden ka¢inilmasi hekimlerin
gorev sorumlulugunun ihmali olarak degerlendirilebilir.

Mahpuslarin Islah1 Hakkinda Asgari Kurallar m. 22/f. 2'ye
gore “Durumu ozel bir tedaviyi gerektiren mahpuslar, uzman ku-
rumlara veya sivil hastanelere sevk edilirler.” Bu stirecte kendi
basina yiiriime imkani olmayan hastanin hastanede tedavi
edilmesi gerekirken tutukevi ile hastane arasinda getirilip
gotiiriilmesi fiziki ve manevi yonden istirap cekmesine ne-
den olacak nitelikte kotii mualemedir.

8- Bayrampasa Devlet Hastanesi 50 yatakli mahktim boltimii
icermesi nedeniyle hastanin tedavisinin stirdiirtilmesi icin
ana hastane olarak kullanilmis, ancak bu hastanede hasta-
nin 6n planda olan solunum problemlerini degerlendirmek
durumunda kalan Gogtis Hastaliklar1 Uzmani, hastanin
durumunun ciddiyetini saptayamamis, hastanin buradan
Tekirdag 1 Nolu F Tipi Yiiksek Giivenlikli Kapali Ceza
Infaz Kurumu'na 08.05.2008 tarihinde genel durumunun
diizeldigi belirtilerek gonderilmesine karar vermis; oysa
ceza infaz kurumu hekimince yapilan muayenesinde hasta-
nin yatarak tedavi gormesi gerektigi tespit edilerek Okkar,
Trakya Universitesi Tip Fakiiltesi Hastanesi'ne acil olarak
sevk edilmistir.
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Yukarida agiklanan nedenlerle Bayrampasa Devlet Hasta-
nesi'nde hastanin tedavisini meslek kurallarina uygun bi-
cimde yerine getirmeyen ve bu yiikiimliiliikten kacinan so-
rumlu hekimler acisindan TCK m. 257’deki gorevin kotiiye
kullanilmasi sucu s6z konusu olabilir.

9- Yedikule Gogiis Hastaliklar1 ve Gogiis Cerrahisi Egitim
ve Arastirma Hastanesi’'ne cezaevi idaresince hasta iki kez
acil sartlarda gece saat 22:30 ve 24:00’'de gonderilmistir. Bu
sevklerin neden bu saatlerde yapildig1 agik degildir. TTB
Raporunda da bu durum tespit edilerek Ceza Infaz Kuru-
mu'ndan Saglik Kurumlarina yapilan sevk islemlerinde
belirgin gecikme goriildiigii ve sevklerin mesai saatleri di-
sinda yapildig1 vurgulanmistir. Bu sevklerin neden bu ko-
sullarda ve gecikmeyle yapildig1 mantikli bicimde ortaya
konulmazsa cezaevi idaresi ve sorumlular agisindan gore-
vin kottiye kullanilmasi sugu s6z konusu olabilecektir. Eger
ilgililer acil durumdaki hastanin uygun sartlarda ve uzman
hekimce tedavi edilmesini engellemek amaciyla sevkini ge-
ciktirmis iseler bu durumda TCK m. 83’deki ihmal suretiyle
kasten insan 6ldiirmenin olup olmadig: tartisiimalidar.

Mahpuslarin Islahi Icin Asgari Standart Kurallar m. 44’e
gore “Mahpusun 6lmesi veya agir hastalanmast veya ciddi bicimde
yaralanmast veya ruhsal hastaliklarinin tedavisi icin baska bir kuru-
ma gonderilmesi halinde, eger mahpus evli ise esine veya en yakin
akrabasina ve her haliikarda, mahpus tarafindan daha énce adr veri-
len kisiye kurum miidiirii tarafindan haber verilir.” Hasta Haklar1
Yonetmeligi m. 8'e gore “Hastanin saglik kurulusunda kalmasinda
tibben fayda bulunmayan veya bir baska saglik kurulusuna nakli ge-
rekli olan hallerde, durum hastaya veya 15 inci maddenin ikinci fikra-
sinda belirtilen kisilere agiklanir. Nakilden dnce, gereken bilgiler nakil
talebinde bulunulan veya tibben uygun goriilen saghk kurulusuna,
sevkeden kurulus veya mevzuatla belirlenen yetkililerce verilir. Her
iki durumda da hizmetin aksamadan ve kesintisiz olarak verilmesi
esastir.” Yonetmeligin 15. maddesine gore ise “Hastanin bir bas-
ka saglik kurulusuna nakli hakkinda kendisine ve bu olanakli degilse
yakinlarina bilgi verilir.” Oysa bu yiikiimliiltige uyulmamustir.
Bu durumdaki gorevlilerin, gorevlerini savsadiklar: agiktir.
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10- Haseki Egitim ve Arastirma Hastanesi, hastanin basvuru-
sunun yapildig saglik kurumlari icerisinde en yetkin ola-
nidir. Hasta 29.04.2008 ve 07.05.2008 tarihlerinde iki kez
yogun bakim sartlar1 gereksinimi nedeniyle bu hastaneye
sevk edilmistir. Ancak bu hastaneye ilk gelisi de gece 24:00
siralarindadir. TTB tarafindan hazirlanan rapora gore, bu
geliste ertesi sabah mesai saatlerine kadar Akut Bobrek
Yetmezligi dahil acil durumu kontrol altina alinan hasta-
nin, “ileri tetkik ve tedavisi zorunlu iken” kalmakta oldugu
Bayrampasa Devlet Hastanesi'ne geri gonderilmek tizere
ceza infaz kurumuna gonderilmistir.

TTB Raporu'nda Haseki Egitim ve Arastirma Hastanesi'n-
deki bu uygulamanin hekimlerin sorumlulugunu gerektirecek
bir davranis oldugunu isaret ederek hastanin ileri tetkiklerinin
yapilamamis olmasinin goreve aykir1 davranis oldugunu vur-
gulamistir.

Yukarida aciklandigi gibi Haseki Hastanesi'ndeki bu
uygulama sirasinda da hastanin modern tibbi bilgi ve tek-
nolojinin gereklerine uygun olarak teshis ve tedavisinin
saglanmamis olmasi bu yiikiimliiliikten kac¢inan hekimler
acisindan TCK m. 257’deki goérevin kotiiye kullanilmasi su-
¢una, hastanin 6liimiiniin gerekli teshis ve tedavinin saglan-
mamis olmasindan kaynaklanmasi halinde ise m. 83’teki ih-
mal suretiyle kasten insan 6ldiirme su¢una neden olacaktir.

11-S6z konusu hastaneler arasinda gergeklesen sevk ya da
konstiltasyonlarda Bakirkdy Ord. Prof. Dr. Mazhar Osman
Ruh Saglig1 ve Sinir Hastaliklar1 Egitim ve Arastirma Has-
tanesi disindaki hastanelerin; yaninda refakatcisi olmayan,
konusamayan, ayakta duramayan hastanin klinik 6ykiisii-
nii, drnegin gaita ve idrar inkontinansi (gaita ve idrar ka-
¢irma) gibi ciddi bulgularini yansitan tibbi belgeleri yeterli
diizeyde diizenlememeleri de hastanin gercek durumu-
nun ortaya ¢itkmasi sansini kagirmasina neden olmustur.
Kesin endikasyonu bulunmasina ragmen hastaya gerekli
tetkiklerin yapilmamais olmasi erken teshis ve tedavi sansi-
n1 engellemistir.
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Hastanin modern tibbi bilgi ve teknolojinin gerekleri-

ne uygun olarak teshis ve tedavisinin saglanmamis olma-

s1 bu yiikiimliliikten kacinan hekimler acisindan TCK m.
257’deki gorevin kotiiye kullanilmas: sucuna, hastanin 6lii-

miiniin gerekli teshis ve tedavinin saglanmamis olmasindan

kaynaklanmasi halinde ise m. 83’teki ihmal suretiyle kasten
insan oldiirme sucuna neden olacaktir.

12- Cezaevlerinden hastanelere yapilan sevklerde hastanin
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evraklarina “Ergenekon Terdr Orgiitii Uyesi ”,” Dikkat kagar,
kacirilir” gibi ibareler yazilmistir. Hastanin tutukevinde bu-
lundugu ve tedavisinin devam ettigi 2007-2008 yillarinda
Ttuirkiye’deki siyasi atmosfer ve Okkir hakkindaki suclama-
lar ile yargilandig1 davanin yiirtitiiliis bicimi dikkate alin-
diginda, hasta sevk evraklarindaki bu ibarelerin hastanin
tedavi stirecinin aksamasinda temel etken oldugu agiktir.
S6z konusu dénemde kamuoyunda “Ergenekon Teror Or-
gutli” adiyla bilinen sorusturmalarda cok biiyiik ve gizli
bir orgiitlenmenin Tiirkiye'deki kanli bircok olaydan ve
katliamdan sorumlu oldugu basinda yer almus, ¢ok iyi or-
glitlenmis bu gizli 6rgtitiin nerdeyse tiim siyasal suglardan
sorumlu oldugu haberleri yayilmuis, bu orgiitle iligkili oldu-
gu dusuntlen farkli mesleklerden kisilerle bir sekilde bag:
olan kisiler de orgtit tiyesi olmak suclamasiyla ve yargilan-
makla kars1 karsiya kalmistir. Okkir’a yoneltilen su¢lama
ise bu orgtitiin finansal iliskilerini idare eden “gizli kasa”
olmaktir. Boyle bir atmosferde s6z konusu tertr orgtitiine
tiye oldugu, cok tehlikeli oldugu bilgisinin hasta evrakla-
rinda yer aldig1 ve esasen yatalak hale gelmis olan Okkir’'in
tedavi ve bakiminin tip meslegi kurallarina uygun yapilma-
sin1 beklemek olanakli degildir. Tiirkiye’nin o yillardaki
siyasal kosullar1 acisindan bakildiginda hasta evraklarin-
da “Ergenekon Terir Orgiitii Uyesi”, “Dikkat kacar, kaci-
rilir” ibareleri bir uyarinin 6tesinde hastanin tedavisini
yapacak hekimler iizerinde baski kurulmasi ve hastanin
ayrimci uygulamalara tabi tutulmasi sonucunu dogurmu-
sur. Kald1 ki hastanin hastaneden kagmasini saglamak igin
gerekli onlemler alinmis olup, hastanin tehlikeli bir tutuklu
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oldugu ve hentiz devam eden bir davada varlig1 yoklugu
belli olmayan tehlikeli bir tertr orgiitiine tiye oldugu bil-
gisinin muhatab1 da hastane gorevlileri ve hekimler degil-
dir. Ciinkii tutuklu ve hiikiimliilerin tehlikeli olduklar1 ve
kacabilecekleri bilgisinin muhatab: saglik personeli degil,
yetkili gtivenlik gorevlileridir.

Insan Haklar1 Evrensel Bildirgesi, Avrupa Insan Haklar1 So6z-
lesmesi ve Anayasa’ya gore “Hic kimseye insan haklari agisindan
1k, renk, cinsiyet, dil, din, siyasal, statiileri gibi sebeplerle ayrimcilik
yapilamaz.” Mahpuslarin Islahi I¢in Asgari Standart Kurallarmn
“Temel Prensipler” baslikl1 6. maddesine gore “Mahpuslara uy-
Qulanacak kurallar taraf gozetmeden uygulanir. Kurallarin uygulan-
masinda irk, renk, cinsiyet, dil, din, siyasal veya baska bir fikir, ulusal
veya toplumsal kéken, miilkiyet, dogum veya diger bir statii gibi se-

7

beplerle ayrimcilik yapilamaz.” Oysa buna uyulmayarak hasta-

nin yargilandigi suca iliskin bilgiler hastaneye sevk edildigi
her durumda belgelerinde yer almistir. Hastanin hastaneye

nakli sirasinda yargilandigi sucun niteligine gore gerekli gii-
venlik 6nlemleri tutukevi idaresi tarafindan saglanmisken,
s6z konusu dénemde hastanin iiye olmakla suc¢landig terér
orgiitiine iliskin sorusturmalarin viiriitiiliis bicimi de dikka-
te alindiginda, bu bilgilerin gerekmedigi halde hasta evrak-

lar1 iizerine yazilmasi hekimler iizerinde baski kurabilecek
bir etken olmustur.
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ADIL (DUZGUN) YARGILANMA HAKKI ACISINDAN
KUDDUSI OKKIR’IN TUTUKLULUK SURECININ
DEGERLENDIRILMESI

Uciincii Boliim






1-

ADIL (DUZGUN) YARGILANMA HAKKI
ACISINDAN KUDDUSI OKKIR’IN
TUTUKLULUK SURECININ
DEGERLENDIRILMESI

Okkir'm hastaliginin ancak gerekli tibbi donanima sahip
bir hastanede yatarak tedavi edilebilecegi gercegi ortaya
¢ikmis olmasina ragmen terdr orgiitii tiyesi oldugu iddi-
astyla yargilandig1 Istanbul 13. Agir Ceza Mahkemesi ta-
rafindan tutukluluk haline son verilmemistir. Avukatinin
bu yondeki tahliye talepleri ise gerekge gosterilmeden her
defasinda reddedilmistir. Oysa yukarida aciklanan neden-
lerle Okkir'in tutukluluk haline son verilerek hastane or-
taminda tedavi edilmesi saglanmaliydi. Kaldi ki bu derece
ciddi bir sug orgiitiintin varligr ve bu orgtitiin finansal isle-
yisinden sorumlu tutulan bir kisinin hayatta tutularak delil
elde edilmeye calisiimas: yargilamanin mantig1 agisindan
en dogru olandir. Oysa hastanin tedavisinin yapilmasin
kasten engelleyecek bicimde hastanin kagma stiphesi ne-
deniyle tutuklu yargilanmasinda 1srar edilmistir. Degisik
hastanelere defalarca sedye ile gotiiriiliip getirilen, fiziksel
¢okiintti nedeniyle temel ihtiyaclarini bir basma karsilaya-
mayacak derecede bakima muhtag olan bir kisinin, kagma
olasiliginin nasil gerceklesebilecegi; tutuklamanin devamai-
na dair hicbir kararda gosterilmemistir.

AIHS, hasta tutuklu ve hiikiimliilerin tahliye edilmesi i¢in
taraf devletlere kategorik olarak bir ytikumluliik ytikle-
memektedir. Ancak AIHS ve Anayasa’daki yasama hakk1
ile saghga erisim hakki tutuklu ve hiiktimliiler igin de s6z
konusudur. Bu kisiler 6zgiirliiklerinden yoksun olduklar:
icin kendi baslarina saglik hizmetinden yararlanamazlar ve
bu nedenle 6zel korunan, dezavantajli gruplar arasindadir.
Nitekim 1990 tarihli BM Mahpuslarin Islahi Icin Temel lke-
lerine Tliskin Asgari Standart Kurallari'na gore bu kisilere
gerekli saglik ve tedavi hizmetini saglamak devletlerin
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yiikiimliigiindedir. ATHM Biiyiik Dairesi de Kudla-Po-
lonya Davasi’'nda tutuklularin/hiiktimltlerin tutulma sart-
larinda kaginilmaz olan diizeyin 6tesinde sikint1 ve giiclige
maruz birakilmamalarini ve gerekli tibbi destegin saglana-
rak saglik ve iyilik hallerinin muhafazasinin temin edilmesi
gerektigi yontinde karar vermistir. ®

AIHM Giilay Cetin - Tiirkiye davasinda da (par. 102) bu
duruma isaret ederek “Her ne kadar tedavisi imkinsiz bir has-
taliga yakalanmus olsa da, Sozlesme elbette saglik nedenleriyle bir
tutukluyu serbest birakma “genel yiikiimliiltigiinii” tiye devletle-
re yiiklememektedir. Bununla birlikte ve bu baglamda Mahkeme,
cok istisnai ve onemli kosullarda, iyi bir ceza adaletinin gercekles-
tirilmesi adina, insani nitelikli bir takim tedbirlerin alinmasimin
gerekli oldugu durumlarn ortaya ¢ikmasimn imkdn dahilinde
oldugunu kabul etmektedir.” bigiminde karar vermistir.

Bunun yani sira AIHM RaffrayTaddei-Fransa Davasi'n-
da’ bir dizi tibbi hastalig1 bulundugu halde tutuklu bulu-
nan basvurucunun, tutukluluk halinin devam etmesi ve
saglik sorunlar1 igcin gerekli tedavilerin uygulanmamasi
nedeniyle ATHS m. 3’tin ihlal edildigi sonucuna varmis-
tir. ATHM, basvurucunun uygun bir kurumda saglik du-
rumunun gerektirdigi uzman tibbi bakimin verilmesi ih-
tiyacinin yetkililerce yeterince dikkate alinmamasimin ve
saglik durumunun ozellikle hassas olmasina ragmen sik
sik nakledilmesinin tutulma sartlarinda kag¢inilmaz olan
diizeyin 6tesinde sikintiya yol actig1 sonucuna varmustir.
Ozellikle bu karardaki olay Okkir'in yasadiklari ile benzer
olup gerekli tibbi donanima sahip bir hastanede uzman
hekimlerce tedavi edilmesi amaciyla Okkir'in tahliye
edilmesinden 1srarla ve gerekce gosterilmeden kagini-
larak durumunun agirlasmasina neden olunmustur. Bu
nedenle Okkir'in 6zel saglik durumunun dikkate alin-
mayarak gerekce gosterilmeden ve keyfi bicimde tutuk-
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AIHM, Kudla - Polonya Davast (Basvuru no: 30210/96, Karar tarihi:
26.10.2000)

AIHM, RaffrayTaddei - Fransa Davasi (Basvuru no: 36435/07, Karar tari-
hi: 21.12.2010
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luluguna devam edilmesi adil yargilanma hakkinin da
ihlal edildigini gostermektedir.

5- Kuddusi Okkir’a otopsi yaptirilmadig: i¢in raporda oliim
sebebi olarak Akciger Kanseri gosterilmis olsa da gercek
olum sebebi ve oliimde kimin ihmalinin olup olmadigy; ih-
malin Olctistiniin ve niteliginin ne oldugu bilinmemektedir.

Okkar’a isnat edilen suc ve tedavinin seyri dikkate alin-

diginda 6liimiin siipheli oldugu, tutuklu oldugu icin ileride
ortaya cikabilecek adli sorunlardan dolay: mutlaka otopsi
yapilmasi gerekirdi. AIHM Giilay Cetin -Tiirkiye davasinda
(par. 87) (Mahkeme'nin baska kararlarina da génderme yapa-
rak) hasta bir tutuklunun 6limiiniin stipheli oldugunu diisiin-

diirecek hakli nedenler varsa, Sozlesme'nin 2. maddesi, 6liim
olaymin temelinde bir tibbi ihmalin olup olmadiginin belir-
lenebilmesi icin yetkililerin kendiliginden, hizlica, bagimsiz,
tarafsiz ve etkin resmi bir sorusturma baslatmalarini zorunlu
kilmaktadir yontinde karar vermistir.

6- Okkir'in 6liimiiniin ardindan otopsi yapilmasi gerekir-

ken bundan ka¢inilmasi 6liimiin gercek sebebinin tespi-
tine olanak vermedigi icin hukuka aykiridir.
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ETKIiLI BASVURU HAKKI ACISINDAN
KUDDUSI OKKIR OLAYININ
DEGERLENDIRILMESI

Yasanan stirecte, dzellikle Kuddusi Okkir'm yasamini yi-
tirmesinin ardindan esi ve ailesi tarafindan yapilan yasal bas-
vurularin etkisizliginin “etkili basvuru hakk:” kapsaminda
degerlendirilmesi gerekir. Bu baglamda, TBB insan Haklar1
Merkezimizin Insan Haklari izleme, Raporlama ve Arsivleme
Projesi (IHIRAP) taramalarindan elde edilen 6zet bazi notlar
asagida aktarilmistir.

Kuddusi Okkir'mn esi, Sabriye Okkir, 01. 06.2008 tarihinde
TBMM Insan Haklarin1 inceleme Komisyonu'na yazili bir
bagvuru yapmigtir. Zamanin Komisyon Bagkani Zafer Uskiil
“kayitsizlik” elestirileri {izerine “olayda kamu gorevlilerinin
kusurunun bulunup bulunmadigmi arastirildigini” agiklamus-
sa da gozlenen hicbir sonug yoktur. Kamuoyuna son yansiyan
bilgi asagidaki gibidir:

08.07.2008- Bianet- Es Sabriye Okkir “01.06.2008'de de
TBMM Insan Haklar1 Komisyonu'na bagvuruda bulundugunu
ancak basvurunun hentiz isleme konulmadigimi” agiklamis-
tir; 10.07.2008- Aktif Haber- Uskiil, yapilan elestirileri “bas-
kasmin acisindan politika yapmak” seklinde yorumlamistir;
20.08.2008- IHA- Komisyon Baskam Zafer Uskiil konuya ilgisiz
kaldiklar elestirilerine karsi, “...basvurunun isleme alinmasi
i¢in yasal bekleme stiresini dikkate almadan derhal ve bizzat
devreye girip Okkir'in durumu hakkinda bilgi aldigimni... 15
kez cezaevi hekimi tarafindan muayene edildigi, 11 kez de de-
gisik hastanelere sevk edildigini... son olarak Edirne Tip Fakiil-
tesi Hastanesi'ne sevk edildigi bilgisinin komisyona ulastig-
nt... tutuklu oldugu stire boyunca 26 kez doktor kontroliinden
gectigini... Ancak sonucun tiziintii verici oldugunu... Bu de-
rece hasta bir kisinin tutuklulugunun stirmesi de insan haklar1
bakimindan sorunlu bir durum oldugunu... Ama tutukluluk
mahkeme yetkisinde oldugundan dolay1 komisyonun yargiya
miidahalesinin s6zkonusu olmadigini agiklamustr.
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Sabriye Okkir, esi Kuddusi Okkir'in 6liimiintin ardindan
sorumlulugu bulundugunu diistiindiigii Istanbul ve Tekir-
dag’daki saghk personeli hakkinda su¢ duyurusunda bulun-
mustur:

[stanbul’da Bayrampasa, Haseki ve Yedikule Gogiis Hasta-
nesindeki doktorlari sikayeti hakkinda Istanbul Valiligi yargi-
lama izni vermemis, karara itiraz edilmisse de sonug elde edi-
lememistir.

Tekirdag daki doktorlar hakkinda da Valilik tarafindan so-
rusturma izni verilmemisse de karara itiraz Edirne Bolge Idare
Mahkemesi tarafindan kabul edilmis ve doktorlarin yargilan-
mas! yolu acilmistir. Tekirdag Devlet Hastanesi ve Tekirdag
Gogiis Hastanesi doktorlar: (15) hakkinda Tekirdag 3. Asliye
Ceza Mahkemesi'nde usuliine uygun muayene yapilmamasi
ve sonuclarin usuliine uygun kaydedilmemesi fiili nedeniyle
(TCK m. 257) dava agilmustir.

Davanin 12. durusmasinda oybirligi ile 12 profesor tara-
findan imzalanan Yiiksek Saglik Surasi1 Karar1 (14.12.2012 T.
13216 S.) dosyaya ulasmustir:

Kararda, “5 ayr1 devlet hastanesinde gorev yapan doktorla-
rin “ihmali” tespit edilmistir. Raporda eksik degerlendirmeler ya-
pilmasi, hastanin yatarak tedavisinin saglanmamas: gibi tibbi kusur-
lar tespit edilirken; muayene, laboratuar ve radyolojik bulgularin
kayit altina alinmamasi, sevk islemlerinde gecikme, tibbi kayitlarin
diizenli tutulmamasi, sevk esnasinda hastanmin yanmnda bulundurul-
mamasi, hastanin kontrol éneren doktora gétiiriilmemesi gibi idari
kusurlara da isaret edilmektedir. Raporda Okkir'in cezaevine
girdiginde bir saghk sorunu olmadigina vurgu yapilmaktadir.
Doktorlarin “mesleki 6zen gostermedigi”, cezaevi yonetiminin
de “ilgisiz davrandig1” raporda yer alan tespitler arasindadir.
Raporda ozellikle 19.03.2008’de hastaneye kaldirilmasindan
sonraki ihmallere isaret edilmekte; akciger kanserinin bircok
belirtisi var oldugu halde gerekli incelemelerin yapilmadigy...”
belirtilmektedir.
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Tekirdag 3. Asliye Ceza Mahkemesi'ndeki yargilama halen
devam etmektedir.

Sabriye Okkair, esinin saglik durumuna karsin tutuklulugu-
nun devami nedeniyle ilgili savct ve yargiclar hakkinda da
su¢ duyurusunda bulunmustur. 20.06.2007 tarihinde gozaltina
alinan Kuddusi Okkir i¢in 16.07.2007- 13.06.2008 tarihleri ara-
sinda bulunulan toplam 12 "saglik durumu nedeniyle serbest
birakilma" istemi reddedilmistir. S6zkonusu sikayete iliskin
olarak Adalet Bakanlig1 tarafindan sorusturma izni verilme-
mistir. Ilgili karara iliskin olarak idari yarg1 yoluna basvurul-
mus olup, stire¢ devam etmektedir.

Okkir Ailesinin Avrupa Insan Haklar: Mahkemesi'ne
(AIHM) bagvurusu esastan incelemeye alimus; Tiirk hiikiime-
tinden Kuddusi Okkir hakkinda sorusturma ve saghk duru-
muyla ilgili tiim belge ve raporlar talep edilmistir. ATHM’deki
dava da hentiiz sonuclanmamustir.

Kuddusi Okkir’in ihlal edilen “yasama hakki1”, “adil yar-
gilanma hakki1” ile birlikte yasal basvurularla ilgili siirecler
goz oOntine alindiginda “etkili basvuru hakki”’nin da ihlal
edildigini gostermektedir.

SONUC

Ttiirkiye’deki hasta tutuklu ve hiikiimliilerin saglik hizmet-
lerine erisimde yasadiklar1 sorunlar, konuyla ilgili gesitli ku-
ruluslar tarafindan incelenmis; bu c¢alismalarin sonucu olarak
raporlar, kitaplar ve belgeler yaymlanmustir.

TBB Insan Haklar1 Merkezi tarafindan “infaz Hukuku ve
Ozel Durumdaki Hiiktimliiler (6- 7 Haziran 2008/ Antalya)”
konulu toplantist ve yayini', “Insan Haklar1 Baglaminda Hii-
kiimlii ve Tutuklu Haklar1 (2 Nisan 2013/ Ankara)”, “TBB ITHM

10 infaz Hukuku ve Ozel Durumdaki Hiiktimliiler, Antalya 6/7 Haziran
2008 TBB ve Antalya Barosu yaymni, TBB IHAUM Dizisi 5 (TBB yaymnlar:

147)
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Insan Haklar1 Raporu Nisan/2013" gibi ¢aligmalar, bu konu-
da ilk akla gelen calismalardar.

Turk Tabipleri Merkez Konseyi tarafindan 24 Subat 2012
tarihinde diizenlenen “Cezaevleri ve Saghik” konusundaki bir
basin toplantisiyla kamuoyuna duyurulmustur. Bu raporda ce-
zaevlerinde ayaktan bakim hizmetlerinde; stirekli gorev yapan
bir hekimin olmayisi, genel saglik hizmetleri ve dis saglig: hiz-
metlerine erisimde zorluklar, hastaneye sevklerde yasanan ge-
cikmeler, sevkler sirasinda uygunsuz cezaevi araglarinda uzun
stire bekletilme, muayene ve tedavi sirasinda kelepgelerin ¢1-
karilmamasi, muayene ortaminda giivenlik gti¢lerinin bulun-
masl, mahremiyetin goz ardi edilmesi ve saglik personelinin
tutumlaria yonelik yakinmalar siralanmistir. Aciklamaya
gore hastanelerde yatarak tedavide; mahktm kogusu eksikligi
ve varolan koguslarin uygunsuzlugu gerekgesi ile tedavi ola-
mama, tedavilerinin cezaevi kosullarinda stirdiirtilemeyecegi
ve hastaliklar1 son asamaya gelen tutuklu ve hiikiimliilerin
infazlarinin ertelenmesine dair zorluklar sayilarak birbirinden
tarkl: suglardan dolay1 tutuklu ve hiiktimlii olan Ali Cekin,
Hasan Kert, Besir Ozer, Ismet Ablak, Giiler Zere, Latif Bodur,
Mehmet Aras ve bu rapora konu olan Kuddusi Okkir'in du-
rumlarina vurgu yapilarak bu kisilerin tedaviye erisemedikle-
ri belirtilmistir. Tiirk Tabipleri Birligi Istanbul Tabip Odas1 da
18.07.2008"de yaptig1 basin agiklamasinda kamuoyunda Erge-
nekon, KCK diye bilinen davalarin yani sira diger baska sug-
lardan dolay1 tutuklu ve hiikiimlii olanlarin tedavilerinin ak-
sadigina isaret ederek, oliimiinden sadece bes giin 6nce tahliye
edilen Kuddusi Okkir'in durumu i¢in “Buzdagimin Gortinen
Yiizii” ifadesini kullanmastir.!?

H Ilgili bolumiin girisinde su degerlendirme yer almaktadir: “Giiniimiizde
oliimciil hasta/hasta tutuklu ve hiikiimliiler sorunu Tiirkiye’de cezaevleri soru-
nunun en yakict konularmdandir. Cezaevlerinin fiziki ve yonetim kosullari, in-
faz sistemindeki sorunlar, disarida edinilmis sa§ 1k sorunlarimin giderilmesi bir
yana, icerde saglikli kalabilmeyi olanaksiz kilmaktadir. Devletin saglik giivencesi
altinda olmas: gereken cezaevlerindeki saglik sorunlu tutuklu ve hiikiimliilere ait
ayrintili resmi verilerin bulunmamast ya da aciklanmiyor olmasi sorunun tespiti
ve giderilmesi agisindan son derece énemli bir yanhstir.” (s. 232)

http:/ /www.ttb.org.tr/en/index.php/tuem-haberler-blog/151-basla-
malar/1111-aciklama, son erisim 15. 05. 2014

12
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Insan Haklar1 Dernegi (IHD), Saglik ve Sosyal Hizmet Emek-
cileri Sendikast (SES), Tiirkiye Insan Haklar1 Vakfi (TIHV) ile
Turk Tabipleri Birligi (TTB) tarafindan 8 Ocak 2014 tarihinde
diizenlenen basin toplantisinda da insan Haklar1 Dernegi ile
Tiirkiye Insan Haklar1 Vakfi'nin 2013 yili verilerine gore ceza-
evlerinde farkli suclardan dolay1 163"t agir olmak tizere 544
hasta tutuklu ve hiikiimlii bulundugu ve bu kisilerin saglik
hakkina erisimde yasadig1 adaletsizlikler ve uygun nitelik-
te saglik hizmeti saglamaya elverisli olmayan fiziki kosullar
kamuoyu ile paylasilmistir. Bu nedenlerle, Kuddusi Okkir'in
tutukluluk ve tedavi stireciyle ilgili olan bu raporda ortaya ko-
nulan sorunlarin tutukevi ve cezaevindeki diger baska hasta-
lar i¢in ortak oldugu bir gercektir. Yukarida ilgili kurumlarin
aciklamalarinda da isaret edildigi gibi, 6zellikle siyasi nitelik-
teki suglardan dolay1 tutuklu ve hiikiimlii olanlarin hastaneye
sevkleri ve buralardaki tedavi siirecleri, kendilerine yoneltilen
agir suclamalardan dolay1 alinan olagantistii gtivenlik 6nlem-
leri ve hasta evraklarindaki ibarelerin saglik personeli ve he-
kim tizerinde kurdugu baski nedeniyle aksamaktadur.

Bazi cevrelerde, Kuddusi Okkir'in, uzun bir siire boyunca
cekmek zorunda birakildig: cok agir tibbi ve psikolojik sorun-
lar karsisinda , Cumhurbaskaninin “saglik sorunlar1” nedeniy-
le kullanabilecegi 6zel af yetkisini ni¢in kullanmamais oldugunu
da sorgulanmustir. Okkir hakkinda , saglik sorunlar1 nedeniyle
af yetkisini kullanmasi i¢cin Cumhurbaskanina basvuru yapil-
dig1 da anlasilmaktadir. Anayasanin 104. maddesine gore ,
Cumbhurbaskaninn : “Siirekli hastalik, sakatlhik ve kocama se-
bebi ile belirli kisilerin cezalarini hafifletmek veya kaldirmak”
yetkisi vardir. Ancak, bu aftan yararlanmasi sézkonusu olabi-
lecek kisiler sadece “hiikiimlii”lerdir; Kuddusi Okkir ise, hak-
kinda ceza hiikmii verilmis olmayip, “tutuklu” durumunda
oldugu i¢in , kendisi Anayasanin 104. maddesi kapsamui iginde
olmamustir. Nitekim, konuyla ilgili olarak Cumhurbaskanlig1
Basin Merkezince yapilan yazili agiklamada “Cumhurbagskani-
nin af yetkisini kullanabilmesi i¢cin Anayasanin 104. maddesine
gore, affedilmesi istenen kisinin hiikiimlii durumunda olmasi
sarttir. Zira af yoluyla hiirriyeti baglayici cezanin hafifletilmesi
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veya kaldirilmasi s6z konusu oldugundan, ortada kesinlesmis
bir ceza mahkumiyeti bulunmalidir” denilmistir.

Yukarida agiklanan nedenlerle Kuddisi Okkir'in yargilan-

ma stirecinde asagidaki hukuki sorunlarin gerceklestigi diisti-
niilmektedir:

1-

2-
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Okkar’'in 6zel saglik kosullar1 dikkate alinmamis ve uygun
bicimde tedavi edilmesi engellenmistir.

Okkir'in tedaviye erisim ve hastaneye sevk bicimleri yasam
hakkinin ihlalini doguracak nitelikte 6zensizlikler icermek-
tedir.

Hasta sevk evrakina yazilan ibarelerle hekimler tizerinde
baski yaratabilecek niteliktedir.

Okkir'in tedavi ve hastaneye sevk islemleri hakkinda ya-
kinlarina ve avukatlarina haber verilmemistir.

Okkir'in 6zel saghk kosullar1 dikkate alinarak tutuksuz
yargilanmasi gerekirken her seferinde gerekcesiz olarak
tahliye talepleri reddedilmistir.

Okkir’'in 8lumiiniin ardindan CMK sartlar1 olustugu halde
otopsi yapilmamasi veya yapilmasinin engellenmesi bir su-
cun ortaya ¢tkmasinin engellenmesi niteligi sayilabilir.



EK

KUDDUSI OKKIR’LA ILGILI ADLI SURECIN
ASAMALARINI GOSTEREN
KRONOLOJIK BILGI

1) TBB Insan Haklar1 Merkezi'nin olarak yaymlamis oldu-
gumuz “Insan Haklar1 Raporunda ( Nisan 2013) “Kisi Ozgiir-
liigii ve Giivenligi ile Ilgili Sorunlar/ Cezaevleri Sorunu/Saglik ve
Yasama Hakk;/Oliimciil Hastalar” baslik/altbasliklar: altinda
“Kuddusi Okkir Dosyas1” (s. 232- 234) ve “Giiler Zere Dosyas1”
kronolojik olarak degerlendirilmistir.

Gelismelerin biitiinligiinii aktarmakta yararli olabilecegi
diisiiniilerek - kismi ekler ve degisikliklerle- asagida sunul-
maktadir.

20.06.2007- Kuddisi Okkir “Ergenekon” ad1 verilen sorustur-
manin ilk asamasinda “6rgiit kasas:” olmakla suglanarak tutuk-
lanmis ve Tekirdag F Tipi Cezaevi'ne gonderilmistir®;

30.07.2007- Tutuklanmasindan 40 giin rahatsizlig1 nedeniy-
le kendisine saglik biriminde “astim” teshisi konmustur;

25.02.2008- Yakinmalar1 tizerine kurumun saglik biriminde
kendisine “farenjit ve rinit” teshisi konmustur. Yakinmalarimin
artarak stirmesi sirasinda bu tarihten itibaren iki ay1 asan stire
Okkar, Istanbul/ Tekirdag Devlet Hastaneleri ve cezaevi arasinda
defalarca dolastirilmisgtur;

13 Kuddusi Okkir, Teknopark Elektronik Bilisim Danismanlik sirketinin sa-
hibi ve Orion Yapimcilik, Orion Reklam ve Marka Danismanlik sirketinin
ortagidir. Kuvayi Milliye Dernegi'nin bir gecesinde ¢ekilen, Oktay Yildi-
rim, Fikri Karadag, Hiiseyin Gortim, Muzaffer Tekin'le birlikte yer aldi-
&1 bir fotograf zamaninda gazetelerde yayinlanmis; tutuklanmasinin tek
nedeninin bu resim ve Muzaffer Tekin'i tanimasi oldugu soylenmistir.
Nitekim polisler eve gecenin 3'tinde, Muzaffer Tekin'i taniyor musunuz
diye gelmisler; sabah 6.30’a kadar evi aramislardir. Esi Muzaffer Tekin
hakkinda “bildigim kadariyla Kadikoy Altiyol’da bir ofisi vardi. 4-5 defa
Kuddusi de gitti, sonra da tutuklandig: yila kadar ti¢ yil hi¢ goriisme-
di” demektedir. Esinin aciklamalarina gore; Polisler eve gecenin 3'tinde,
Muzaffer Tekin’i tantyor musunuz diye gelmisler; sabah 6.30"a kadar evi
aramuglardir.
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02.05.2008- Oytun Okkir 02.05.2008 ve 08.05.2008 tarihlerin-
de babasmin saglik durumuna iliskin ve tahliye istemi iceren
yazili basvurularda bulunmustur.

06.05.2008- Okkir, “depresyon” kuskusuyla Bakirkéy Ruh ve
Sinir Hastaliklar1 Hastanesi'ne sevk edilmistir. Burada sikayeti
tizerine gekilen tomografisinde “sol akcigerinde voliimiiniin yiiz-
de 50 azaldig1” tespit edilince Okkir, “genel durumunun psikiyat-
rik durumundan daha aciliyet icermesi nedeniyle yogun bakim ola-
naklari olan tam tesekkiillii bir hastaneye sevki” 6nerilmistir. Ayni
gin Yedikule Egitim ve Arastirma Hastanesi'ne sevk edilmisse de
buradan baska bir hastaneye sevk edilmek tizere Istanbul’ daki
Kartal H Tipi Cezaevi'ne iade edilmistir;

07.05.2008- Bayrampasa Devlet Hastanesi Acil Poliklinigi'ne
sevk edilen Okkir, ayni gtin Haseki Egitim ve Arastirma Hastane-
si’ne transfer edilmistir;

07.05.2008- Haseki'de “rutin tetkiklerinin normal oldugu”
degerlendirmesiyle cezaevi revirine sevk edilerek cezaevine
iade edilmis;

07.05.2008- Ayn1 giin ceza infaz kurumundan yeniden Bay-
rampasa Devlet Hastanesi'ne sevk edilmistir;

08.05.2008- Hastanenin Gogtis Hastaliklar1 boliimiinde ya-
pilan muayenesinde “genel durumunun iyi oldugu” goriisiyle
Istanbul’daki cezaevine iade edilmistir;

09.05.2008- Oytun Okkir'in  basvurular1 (02.05.2008;
08.05.2008) Istanbul Ozel Yetkili 13. Agir Ceza Mahkemesi ta-
rafindan reddedilmistir;

09.05.2008- Ayni giin Istanbul’dan Tekirdag daki cezaevine
sevk edilen Okkur, “suuru yar: kapali oldugu igin” Tekirdag Devlet
Hastanesi Dahiliye Servisine sevk edilmistir.

09.05.2008- Ayni giin Edirne Tip Fakiiltesi Hastanesi'ne sevk
edilen hasta hakkinda “Primer Akciger Kanseri, Beyin, Kemik ve
Kemik iligi Metastazlar:” teshisi konmustur. Asamada kanser
hastalig1 viicudunun pek ¢ok yerine yayilmistir;
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01.07.2008- Silivri’deki Ozel Yetkili Mahkeme hakkinda tah-
liye karari verdiginde Okkir zaten hastanede terminal déneme
girmistir;

06.07.2008- Kuddusi Okkir agir 6liimciil hastaligina ragmen
13 ay tutuklu kalmis ve tahliye kararindan bes giin sonra ya-
samin1 yitirmistir. Okkir, “1. Ergenekon davas1” olarak anila-
cak davanin sorusturmasi kapsaminda tutuklanmistir ancak
iddianame oOlimiinden sonra diizenlenerek dava agilmistir.
Hakkindaki dava ise oliimii nedeniyle yargilama yapilmadan
diistirtilmiistiir.

05.08.2013- istanbul 13. Agir Ceza Mahkemesi'nde goriilen
ve “1. Ergenekon” olarak adlandirilan davanin karar durusma-
sinda Sabriye Okkir mahkeme heyetine “En agir cezay1 benim
esime verdiniz !” diye haykirmistir.
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OVERVIEW

Having been arrested by Istanbul 9th Heavy Penal Court
(decision no. 2006/96) on 23.06.2007 on the grounds of
becoming a member of the Ergenekon Terrorist Organization,
Kuddusi Okkir passed away on 06.07.2008 when he got sick in
the course of his imprisonment. It was claimed that Kuddusi
OKkkir was not treated correctly, his treatment was hindered
during his imprisonment and his health condition was ignored
when decisions regarding his arrest and continuation of the
arrest were taken. The medical evaluations with regard to the
treatment process of Kuddusi Okkir mentioned in this report
that contains legal assessment concerning Kuddusi Okkir’s
arrest and treatment processes are based on the evaluations
and conclusions laid down in the Research Board Report of
Turkish Medical Association dated 5 September 2008.

In the first section of the report, national and international
standards related to the utilization of health services by
detainees and convicts have been set out. While the second
section handles the omissions and violations that occurred in
the treatment process of Kuddusi Okkair, the third section deals
with whether the sick detainee was tried correctly in terms of
the principle of fair (proper) trial. The Fourth Section, however,
touches upon various aspects of the issue in terms of “Right to
an Effective Remedy”.

Chronological information that indicate the stages of the
judicial process have been added to the end of the text'.

This information has been compiled from the data under the headings of
“Issues related to Personal Freedom and Safety / Prisons Issue / Right
to Health and Life / Dying Patients” in the Human Rights Report (April
2013) published by the UTBA Human Rights Centre.






STANDARDS RELATED TO THE UTILIZATION OF
HEALTH SERVICES BY DETAINEES AND CONVICTS

First Section







STANDARDS RELATED TO THE UTILIZATION
OF HEALTH SERVICES BY DETAINEES AND
CONVICTS

Right to health has been set out in Article 25 of the Universal
Declaration of Human Rights, Article 12 of United Nations
(UN) Convention on Economic, Social and Cultural Rights,
Article 11 of the European Social Charter, Article 35 of the
European Union Charter of Fundamental Rights and Article 56
of the Constitution. Right to health of people in prisons have
been regulated in detail in Recommendation Rec (2006)2 of the
Committee of Ministers to Member States on the European
Prison Rules and Resolution (73) 5 on Standard Minimum
Rules for the Treatment of Prisoners.

Minimum medical services to be provided to detainees and
convicts are set out in Article 22 titled “Medical Services” of the
Minimum Standard Rules for the Treatment of Prisoners that
were adopted by the First UN Conference in Geneva in 1955
on Prevention of Crime and the Treatment of Offenders and
approved by the UN Economic and Social Council Resolution
663C (XXIV) of 31 July 1957 and Resolution 2076 (LXII) of 13
May 1977.

Inaddition to the provisions of the international instruments,
convict’s requests for examination and treatment have been
regulated in Article 71 of the Law No. 5275 on the Execution
of Penalties and Security Measures while the issues such as
examination and treatment of the convict, health inspection,
referral to hospital and illness to prevent execution have been
governed by Articles 78 to 81 of the same Law. According to
Article 116 of the Law No. 5275 on the Execution of Penalties
and Security Measures, these regulations relating to the
convicts shall apply to the detainees as well.

Responsibility of ensuring the health and safety of people
who are caught, detained, arrested and convicted in accordance
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with the laws for the duration in the course of which they have
been deprived of their freedoms belongs to the state as the
opportunity of the detained people to get treated and ensure
their own safety with their own means is very limited during
this time. As a matter of fact, in the case of Giilay Cetin v.
Turkey, the European Court of Human Rights (ECHR) ruled2
that especially “in the case of people deprived of their freedoms,
states had positive obligation to ensure imprisonment of these
people under conditions compatible with human dignity and
not to expose these people to more distress than the stress
and sadness inherent in prison life with the applications of
execution in accordance with Article 3”.

In addition to ensuring the safety of prisoners, protecting
health of the people kept in penal institutions as detainees or
convictsrequire special precautions. Apart from protecting their
health, the state is required to ensure access of these people to
medical care if they need any sort of treatment. Patient rights set
out in international conventions and the Constitution provide
for the obligation of public authorities to take special measures
for people who are included in disadvantaged groups as they
are in prisons or jails.

The foundation of patients’ rights and access to medical
care in prisons is that these people who have been deprived
of their freedoms lack the opportunity to access physicians by
themselves, freely and whenever they wish. Therefore, the state
is obliged to provide the prisons and jails, where the detainees
and convicts are kept, with necessary personnel and resources
for medical care in accordance with universal values and related
norms concerning patients” rights. In some cases, use of new
technologies in prisons, provision of medical services necessary
for the treatment by experienced physicians and ensuring other
medical care standards may not be possible. In such cases where
such facilities are inadequate, the detainees and convicts need
to be transferred to hospitals where they can be treated.

2 The ECHR Giilay Cetin v. Turkey (Application no: 44084/10, Decision
date: 5 March 2013, paragraph 101)
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Access of the detainees and convicts to health care services
should be as direct as possible and the personnel working in
prisons and other judicial officers must be prevented from
conditioning or abusing the access of detainees and convicts
to their right to health. The way to achieve this is to inform
the patients” relatives and attorneys about the processes of
transport to the hospital and treatment of the patients and the
places where they are treated.

8- According to Article 5 of the Regulation on Patients’
Rights3, “Everyone shall be treated humanely in the light
of the fact that everyone has the right to life and the right to
protect and improve his/her corporeal and spiritual existence
and no authority or person has the power to eliminate this
right. In the delivery of health services, differences in patients’
race, language, religion and creed, sex, political opinion,
philosophical belief and economic and social status shall not
be taken into account. Health care services shall be planned
and organized in a way that is easily accessed by everyone.”
According to Article 35 of the Code of Professional Ethics for
Physicians, “Examination of the detainees and convicts shall
be conducted under conditions that respect personal rights
and are favourable to exercise the art of medicine, and the
privacy rights of the patients shall be protected. The physician
has the right and responsibility to request from the competent
authorities to ensure such conditions. The documents or reports
to be drawn up after the examination shall be required to bear
the name, surname, diploma number and signature of the
physician. A copy of the document or report shall be submitted
to the person in question. In the event that the document or
report has been drawn up under pressure, the physician shall
notify the relevant professional organization of the situation
as soon as possible.” Therefore, the detainees and convicts
must not be discriminated in terms of treatment, they must be
treated in accordance with the standards and the reasons for
their accusation must not pose an obstacle in their access to
medical care and continuation of their treatment.

3 Official Gazette, Date: 01.08.1998, No: 23420.
1
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9- Article 61 concerning the examination of the detainees and
convicts of the Protocol (tripartite protocol) dated 30.10.2003 that
was prepared by the Ministries of Justice, Health and Interior
stated4 that “The gendarmerie shall wait outside the door in cases
where the room is protected during the course of examination at
hospitals of those who are detained or convicted of the offences
that fall outside the scope of laws on fight against terrorism and
benefit-oriented criminal organizations; in the event that the
room concerned is not protected, the gendarmerie shall stay
inside the examination room and take protection measures from
a distance where he will not hear the conversation between the
patient and the doctor. However, all kinds of illegal demands
to be placed by the detainee or convict during the examination
shall be immediately communicated to the gendarmerie patrol
commander by the relevant medical personnel.”

This Protocol which is clearly contrary to the international
standards, Biomedicine Convention and Patients’ Rights
Regulation was amended on 22 August 2011 as “The
gendarmerie shall wait outside the door during examination
and be allowed to remain inside the room upon the written
request of the doctor. However, all kinds of demands to be
placed by the detainees or convicts during the examination
that are in violation of the legislation shall be immediately
communicated to the gendarmerie patrol commander by the
relevant medical personnel. The gendarmerie shall stay inside
the room until protected examination rooms are built for
detainees or convicts at hospitals; however, he shall stand at a
distance from where he cannot hear the conversation between
the patient and the doctor.”

* For example, Dr. Sadik Cayan Mulamahmutoglu, who examined a con-

vict that was referred to Midyat State Hospital in the internal diseases
clinic, was tried for asking the gendarmerie to leave the room in the cour-
se of the examination of the convict. The doctor asserted in his plea that
asking the gendarmerie to leave the room was in compliance with medi-
cal ethics and right to privacy of the patient as the patient suffered rectal
haemorrhage. In fact, the act of the doctor is in compliance with interna-
tional medical ethics and it is interesting in terms of reflecting how far
the situation is from the standards concerning the exercise of the right to
health of patient detainees and convicts.
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10- During the processes of referral to the hospital and
treatment of detainees and convicts, unnecessary and painful
conditions should be avoided and these people must not be
subjected to ill-treatment during their transportation from the
places they are kept in to the hospitals. In the event that they
need to be treated in a hospital setting, the treatment must be
continued by ensuring the safety of the detainees or convicts and
taking necessary measures to prevent their escape. Measures
to be taken to prevent the escape of the detainees or convicts
fall within the responsibility of the law enforcement authorities
who are entrusted with it, not of the physicians, health care
personnel or hospital administration. Expecting the health care
personnel to take measures necessary to ensure the safety of
the detainees or convicts inside the hospital and prevent their
escape may prevent the correct treatment of the patient.

By stating that “The physician tries to provide the patients
in the terminal stage with all kinds of humanitarian assistance,
ensure conditions worthy of human dignity and relieve the
pain as much as possible”, Article 28 of the Code of Professional
Ethics for Physicians has set the standard for patients in the
terminal stage.

Depriving the detainees or convicts of their right to health,
or their incorrect treatment constitutes a breach of the right
to life as stated in Article 2 of the European Convention on
Human Rights (ECHR) and of the prohibition of torture and
ill-treatment set out in Article 3 of the same Convention.

It should be accepted that the right to a fair trial, laid down
in Article 6 of the ECHR, of a detainee whose access to the right
to health was blocked was violated. The offence of misconduct
in office that is set out in Article 257 of Turkish Criminal Code
(TCC) will come into question in the event that the physicians
and other health care personnel act contrary to the above-
mentioned professional rules.

Felonious homicide due to failure or negligence that is
laid down in Article 83 of the TCC may come into question
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in the event that the people concerned intentionally ignore
their obligations entrusted to them by laws in order to cause
the death of the detainees or convicts. However, “the failure
or negligence creating such consequence should be equal to
commissive act in degree” in order for the provision of Article
83 titled “Felonious homicide due to failure or negligence” of
the TCC to be applied.

That the administration will be accused of neglect of duty in
such cases where civil and criminal liabilities of public officials
arise will also need to be accepted.

14



TREATMENT PROCESS OF KUDDUSI OKKIR
IN TERMS OF RIGHT OF ACCESS TO HEALTH

Second Section







TREATMENT PROCESS OF KUDDUSI OKKIR
IN TERMS OF RIGHT OF ACCESS TO HEALTH?®

1- There is no information regarding that Kuddusi Okkir had
a specific health problem when he was arrested on 23.06.2007.
Therefore, there is no information related to a problem
arising from Okkir’s state of health, apart from the general
problems related to the arrest arising from the practices of the
special courts of the Turkish law on the date in question. For
this reason, it needs to be accepted that Kuddusi Okkir was
generally healthy and had no chronic disease at the time of his
arrest.

2- According to the records kept in the infirmary of Tekirdag
F-Type High Security Closed Prison No. 1, Okkir was examined
many times due to prostate, dental and respiratory ailments
between the dates of 16.07.2007 and 15.03.2008, but no unusual
health problems were observed.

When Okkir needed to be treated by specialist physicians
at a hospital instead of in the infirmary of the prison upon the
emergence of respiratory and gastrointestinal complaints as
of 17.03.2008, he was referred to Tekirdag State Hospital, but
instead of maintaining his inpatient treatment, it was decided
that he would continue to be treated in where he stayed with
regular controls.

Referral of Okkir to a Chest Diseases Hospital due to the
progression of respiratory complaints as a result of the control
conducted on 01.04.2008 was deemed appropriate, but Okkir
did not want to abide by this referral decision. In the control
conducted on 08.04.2008 by the physician of the institution in
which the detainee was kept although he had not asked for it,
it was decided that he needed to be referred immediately to
Tekirdag State Hospital for examination for internal diseases,

In this section, the paragraphs are numbered in an order that will reflect
the stages of Okkir’s treatment process.
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psychiatry and urology due to loss of weight and alarming
level of deterioration in his general state of health. Okkir was
diagnosed with Major Depression and Pneumonia at Tekirdag
State Hospital, but despite this severe health problems, his
inpatient treatment was not ensured and he was just suggested
to be controlled at certain intervals. Following the control
examination conducted on 14.04.2008, the patient whose state
of health was deteriorating gradually was not decided to take
inpatient treatment despite the demand and recommendations
of the physician of the institution.

Article 22/2 of the Minimum Standard Rules for the Treatment
of Prisoners states that “Sick prisoners who require specialist
treatment shall be transferred to specialized institutions or to civil
hospitals. Where hospital facilities are provided in an institution,
their equipment, furnishings and pharmaceutical supplies shall
be proper for the medical care and treatment of sick prisoners,
and there shall be a staff of suitable trained officers.” In this
present case, it is evident that compliance with this standard was
not ensured, the patient whose state of health was determined to
deteriorate as a result of the control examination conducted on
14.04.2008 was needed, but avoided to be treated at the hospital
despite the demand and recommendations of the physician of the
institution, and that the patient who was diagnosed with Major
Depression and Pneumonia in the examination conducted earlier
at Tekirdag State Hospital and required inpatient treatment
according to the code of professional ethics for physicians was
not provided with such opportunity.

In this case, it should be recognized that the physicians,
who did not ensure inpatient treatment of Okkir although they
had to, neglected their duties. On the other hand, according to
Article 25/2 of the Minimum Standard Rules for the Treatment
of Prisoners, “The medical officer shall report to the director
of the institution whenever he considers that a prisoner’s
physical or mental health has been or will be injuriously
affected by continued imprisonment or by any condition of
imprisonment”. As noted above, that the treatment of the
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patient was not continued in the hospital although it needed to
be done so and that the physicians did not notify the director
of the institution of the fact that physical and mental health of
Okkar deteriorated indicate that the physicians did not duly
perform their duties.

According to Article 44/1 of the Minimum Standard Rules
for the Treatment of Prisoners, “Upon the death or serious
illness of, or serious injury to a prisoner, or his removal to an
institution for the treatment of mental affections, the director
shall at once inform the spouse, if the prisoner is married, or
the nearest relative and shall in any event inform any other
person previously designated by the prisoner.” According to
Article 44/3, “Every prisoner shall have the right to inform at
once his family of his imprisonment or his transfer to anoth-
er institution”. However, in this instant case, Okkir’s relatives
and attorneys were not informed of his illness or transfer to a
hospital by the directorate of the institution he stayed in.

5- As a result of the detailed assessment of those in charge
of the Psychosocial Service, in which the detainee stayed, upon
the need felt between 09.04.2008 and 17.04.2008, taking into
consideration the current conditions, it was reported that Okkir
needed to stay in a Medical Institution until his treatment was
completed; the next day, on 18.04.2008, the patient, who was
examined once more and whose state of health was determined
tohave further deteriorated, was referred to Bakirkdy Ord. Prof.
Dr. Mazhar Osman Mental Health and Neurological Diseases
Training and Research Hospital, instead of being hospitalized.

According to the Declaration on the Rights of the Patient
adopted by the World Medical Association, “The patient shall
always be treated in accordance with his/her best interests and
the treatment applied shall be in accordance with generally
approved medical principles.” In addition, Article 11, titled
“Diagnosis, Treatment and Care in compliance with Medical
Requirements”, of the Regulation on Patients” Rights6 states

6 Official Gazette, Date: 01.08.1998, No: 23420
19
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that “The patient shall have the right to request to be diagnosed,
treated and cared in accordance with the requirements of
modern medical knowledge and technology. No diagnosis
or treatment that is deceptive in nature or is contrary to the
principles of medicine and provisions of the legislation on
medicine shall be conducted.” According to Article 14, titled
“Display of Medical Attention”, of the same Regulation, “The
personnel shall display the attention required by the state of
health of the patient”. Therefore, the fact that the patient was
examined and treated superficially although Major Depression
and Pneumonia required inpatient treatment as per the rules of
the profession of medicine and that the patient was referred to
a Mental Health and Neurological Diseases hospital although
he was supposed to be transferred to a hospital appropriate
for the treatment of the diagnosed illness should be evaluated
as a hefty malpractice. Once again, according to the above-
mentioned international instruments and Article 15 of the
Regulation on Patients’” Rights, the patient’s family was not
informed of his health status. Violations of all these rules should
be considered as a misconduct by the responsible persons. In the
event of concluding that the patient’s treatment was delayed
intentionally or the treatment was hindered deliberately (that
the negligence is equal to commissive act in degree), the offence
of felonious homicide due to failure or negligence laid down
in Article 83 of the TCC needs to be accepted to have occurred.

In the assessment made by Tekirdag Medical Chamber with
regard to the medical applications that have been mentioned
so far, it was reported7 that “Tekirdag F-Type Prison No.
1 where the patient detainee was kept had no Institutional
Physician; instead, 1-month temporary duty physicians from

7 Pointing out to the same situation, Dr. Metin Bakkalci, Secretary General

of the Human Rights Foundations of Turkey, and Sevim Kalman, Head
of Istanbul Branch of Human Rights Association and a member of Prisons
Commission, also stated that most of the health personnel assigned to the
prisons were practitioners, not specialist physicians and that serious in-
tervention was not made to the patients when they resorted to them with
various health issues. See (http://www .bianet.org/bianet/insanhakla-
ri/108219-tutuklu-haklarinin-ihlali-sadece-okkir-dan-ibaret-degil, latest
access on 15.05.2014)
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Tekirdag State Hospital Emergency Unit and 112 Emergency
Units worked in the prison as “Institutional Physicians”
and this situation eliminated the possibility of continuity in
monitoring the health status of the patient”, and that Okkir
was not referred to a proper medical institution in spite of the
sensitivity, struggle and special efforts of the physicians of the
prison in referring him immediately to an inpatient medical
institution.

As mentioned above, Article 22 /2 of the Minimum Standard
Rules for the Treatment of Prisoners states that “Where hospital
facilities are provided in an institution, their equipment,
furnishings and pharmaceutical supplies shall be proper for
the medical care and treatment of sick prisoners, and there
shall be a staff of suitable trained officers.”

As the inadequacy of medical furnishings in the institution
in which the patient stayed and that the physicians do not have
necessary expertise prevent the treatment of the patient and his
access to health services, fault of the administration comes into
question in this case.

6- In the Expert Report of Tekirdag Medical Chamber, it was
determined that Tekirdag Chest Diseases Hospital to which
the patient was referred and the Prisoner Ward of Tekirdag
State Hospital were insufficient for the treatment of Okkir
and the specialist physicians thus refrained from the inpatient
treatment of the patient; that the diagnoses were not verified,
the patient was left at early diagnosis stage and this situation
continued repeatedly. The report also concluded that there was
sufficient reasonable suspicion of neglect for an investigation to
be initiated by the Honour Board of Tekirdag Medical Chamber
against the relevant physicians due to the non-performance
of follow-up, consultation, examination and treatment of the
patient within the framework of medical standards in order to
evaluate the medical practices of these physicians.

As noted in the Report of the Union of Turkish Bar
Associations, the fact that Okkir was superficially left at early
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diagnosis stage although he needed to be hospitalized is
contrary to the obligation of diagnosis, treatment and care in
compliance with medical requirements that is set out in Article
11 of the Regulation on Patients’ Rights. As per this Article, “The
patient shall have the right to request to be diagnosed, treated
and cared in accordance with the requirements of modern
medical knowledge and technology. No diagnosis or treatment
that is deceptive in nature or is contrary to the principles of
medicine and provisions of the legislation on medicine shall
be conducted.” Again, Article 14, titled “Display of Medical
Attention”, of the same Regulation states that “The personnel
shall display the attention required by the state of health of the
patient. Even when it is not possible to save the patient’s life
or preserve his/her health, the personnel shall be obliged to
reduce or relieve his/her suffering.” The non-performance of
necessary interventions to diagnose the patient accurately in
contravention of these obligations and the consequent delay in
the treatment of the patient may lead to the criminal liability
of the relevant physicians. That the patient was not diagnosed
and treated in accordance with the requirements of modern
medical knowledge and technology may lead to the offence
of neglect of duty under Article 257/2 of the TCC on the part
of the physicians who avoided this obligation. In the event of
the death of the patient due to non-performance of necessary
diagnosis and treatment, negligent homicide may come
into question as per Article 85 of the TCC for the physicians
concerned while the determination of indifference to the
possible death may lead to the offence of felonious homicide
due to failure or negligence under Article 83 of the TCC.

According to Article 257/2 of the TCC, “Excluding the acts
defined as offense in the law, any public officer who causes
suffering of people or public injury, or secures unjust “benefit”
for others by showing negligence or delay in performance of
his duties, shall be punished with imprisonment from ‘three
months to one year’.” As identified in the Report of the Turkish
Medical Association, the physicians and other health care
personnel who do not make required medical intervention
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according to the professional rules may be responsible due
to the offence of misconduct in office by neglecting their
obligations arising from laws.

Under Article 83/1 of the TCC, “In order to keep a
person responsible from a death due to failure to perform an
obligation, the failure or negligence creating such consequence
should be equal to commissive act in degree.” Article 83/2
of the TCC indicates that “In order to accept negligence
and commissive act as equal elements, a person; a) Should
have undertaken liabilities arising out of legal adaptations
or a contract to execute a certain commissive act, and b) His
previous performance should constitute a risk against the
other’s life.” Ensuring that a patient who has resorted to a
hospital is diagnosed, treated and cared in accordance with the
requirements of modern medical knowledge and technology
is an obligation arising from laws in terms of the physicians
working in the institution to which the patient has resorted.
The physicians who contribute to the death by neglecting their
liabilities arising out of legal adaptations to execute a certain
commissive act by not treating a patient may thus be liable for
the offence of felonious homicide due to neglect.

7- The patient was tried to be treated in Istanbul as from
18.04.2008 starting in Bakirkoy Prof. Dr. Mazhar Osman Mental
Health and Neurological Diseases Training and Research
Hospital and Okkir was referred to this hospital three times in
this process.

According to Article 8 of the Regulation on Patients’ Rights,
“The patient may change the health institution provided that
it is in compliance with the referral system determined by the
legislation. However, it is essential that the patient is informed
by the doctor about whether changing the institution leads to
a life-threatening situation or a deterioration in the state of
health of the patient and that such a change is not medically
dangerous in terms of the patient’s life.” As a result, referral
of the patient, who needed to be hospitalized, three times
during this period without adequate medical justification and
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avoidance of treatment may be considered as the negligence of
the liability of duty of the physicians.

According to Article 22/2 of the Minimum Standard
Rules for the Treatment of Prisoners, “Sick prisoners who
require specialist treatment shall be transferred to specialized
institutions and/ or to civil hospitals.” Transport of the patient,
who was unable to walk on his own, between the prison and
hospital in this process instead of being hospitalized is an
ill-treatment that causes the patient to suffer physically and
spiritually.

8- Bayrampasa State Hospital was used as the main hospital
for the treatment of the patientas ithad a 50-bed inpatient ward,
but the pulmonologist in this hospital, who had to examine the
immediate respiratory problems of the patient, failed to detect
the severity of health status of the patient and decided to send
the patient back to Tekirdag F-Type High Security Closed
Prison No. 1 on 08.05.2008 on the grounds that his general
state of health got better. However, Okkir was immediately
referred to Trakya University Medical Faculty Hospital by the
physician of the prison when he determined that the patient
had to be subjected to inpatient treatment.

The responsible physicians who did not treat the patient
concerned in accordance with the professional rules in
Bayrampasa State Hospital and avoided this obligation may
be subjected to the offence of misconduct in office laid down in
Article 257 of the TCC based on the grounds explained above.

9- The patient was sent by the prison administration to
Yedikule Chest Diseases and Thoracic Surgery Training and
Research Hospital twice under emergency conditions at 22:30
and 24:00. The reason why the patient was referred to the
hospital at these hours is not clear. This fact was also identified
in the report of the Turkish Medical Association and it was
emphasized that significant delays were seen in the referrals
from the prison to the medical institutions and that the referrals
were made outside the office hours. Unless the reason why these
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referrals were made under these conditions with delay is laid
out in a logical manner, the responsible persons and the prison
administration may be subjected to the offence of misconduct in
office. If the referral of the patient was delayed by the responsible
persons in order to prevent the patient, who was in immediate
need of care, from getting treated under suitable conditions and
by a specialist physician, in such a case, whether the offence of
felonious homicide due to failure or negligence that is set out in
Article 83 of the TCC exists should be discussed.

According to Article 44 of the Minimum Standard Rules
for the Treatment of Prisoners, “Upon the death or serious
illness of, or serious injury to a prisoner, or his removal to an
institution for the treatment of mental affections, the director
shall at once inform the spouse, if the prisoner is married, or the
nearest relative and shall in any event inform any other person
previously designated by the prisoner.” According to Article 8
of the Regulation on Patients” Rights, “In cases where there is no
medical benefit in keeping the patient in the medical institution
or where his/her transfer to another medical institution is
necessary, the situation shall be explained to the patient or the
persons specified in the second paragraph of Article 15. Prior
to the transfer of the patient, necessary information shall be
communicated to the medical institution, which the patient
is to be transferred to or is deemed medically appropriate, by
the referring institution or the authorities determined by the
legislation. In both cases, smooth and uninterrupted provision
of serviceis essential.” According to Article 15 of the Regulation,
“The patient and, if not possible, his/her relatives shall be
informed of his/her transfer to another medical institution.”
As a matter of fact, this obligation has not been fulfilled. It is
clear in this case that the officials acted negligently.

10- Haseki Training and Research Hospital is the most
competent one among the medical institutions to which the
patient was referred. The patient was referred to this hospital
twice on 29.04.2008 and 07.05.2008 due to the necessity of
intensive care. However, he arrived at the hospital at around
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24:00 in his first referral. According to the report prepared by the
Turkish Medical Association, upon his arrival at the hospital,
emergent ailments of the patient, including Acute Renal
Failure were taken under control until the office hours in the
next morning and he was sent back to the prison in order to be
returned to Bayrampasa State Hospital where he stayed although
his “further examination and treatment” were compulsory.

The report of the Turkish Medical Institution pointed out that
this practice in Haseki Training and Research Hospital was a
behaviour that would require the responsibility of the physicians
and stressed that non-performance of further examination of the
patient was a behaviour contrary to the sense of duty.

As explained above, that the patient was not diagnosed and
treated in accordance with the requirements of modern medical
knowledge and technology during the practice in question
in Haseki Hospital may lead to the offence of misconduct in
office under Article 257 of the TCC on the part of the physicians
who avoided this obligation and in the event of the death of
the patient due to non-performance of necessary diagnosis and
treatment, the offence of felonious homicide due to failure or
negligence may come into question under Article 83 of the TCC.

11- That, except for Bakirkoy Prof. Dr. Mazhar Osman
Mental Health and Neurological Diseases Training and
Research Hospital, the hospitals concerned did not draw up
documents that reflect the clinical history of the patient, who
did not have a hospital attendant with him and was unable to
speak and stand, namely serious findings such as faecal and
urinary incontinence during these referrals and consultations
that took place between the hospitals in question contributed
to the missing of the chance of emergence of the actual state
of health of the patient. That the necessary examinations were
not conducted on the patient although the definite indication
was identified prevented the chance of early diagnosis and
treatment.
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That the patient was not diagnosed and treated in accordance
with the requirements of modern medical knowledge and
technology may lead to the offence of misconduct in office
under Article 257 of the TCC on the part of the physicians
who avoided this obligation and in the event of the death of
the patient due to non-performance of necessary diagnosis
and treatment, the offence of felonious homicide due to failure
or negligence may come into question under Article 83 of the
TCC.

12- In referrals from the prison to the hospitals, expressions
such as “Member of Ergenekon Terrorist Organization”,
“ Attention! May escape or be kidnapped” were written on the
documents of the patient. Considering the political atmosphere
during the years of 2007-2008 when the patient was is prison
and his treatment continued, and the accusations about Okkir
and the way of execution of the trial he was a part of, it is clear
that above-stated expressions are the main factors that led to
delays in the treatment process of the patient. In the period
concerned, it was reported in the press that a very large and
secret organization was responsible for many bloody incidents
and massacres in Turkey within the scope of the investigations
commonly known by the public as “Ergenekon Terrorist
Organization”, thenewsregarding that this very well-organized
secret organization was responsible for almost all political
crimes were spread and people somehow affiliated with the
persons from different professions who were considered to be
associated with this organization were also accused of being
members of this organization and subjected to trials. Okkir was
accused of being the “secret safe” that governed the financial
relations of this organization. In such an atmosphere where, on
the referral documents, he was stated to be very dangerous and
a member of the terrorist organization, it is not possible and
reasonable to expect that Okkir who had become bedridden
would be treated and cared in compliance with the rules of the
profession of medicine. Considering the issue in terms of the
political conditions of those years in Turkey, the expressions
such as “Member of Ergenekon Terrorist Organization” and
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“Attention! May escape or be kidnapped” that were present on
the referral documents of the patient were beyond a warning
and led to pressure on the physicians who would treat the
patient and caused the patient to be subject to discriminatory
practices. Moreover, the addressees of the information that
necessary measures were taken to ensure the escape of the
patient from the hospital and he was a dangerous detainee and
the member of a dangerous terrorist organization presence of
which is still not certain under an ongoing lawsuit are not the
hospital personnel and physicians as the addressees of such
information are authorized security officers, not the health care
personnel.

According to the Universal Declaration of Human Rights,
European Convention on Human Rights and the Constitution,
“No one shall be discriminated on any ground such as sex,
race, colour, language, religion, political or other opinion.”
Article 6 titled “Basic Principles” of the Minimum Standard
Rules for the Treatment of Prisoners states that “The rules that
are to be applied to the prisoners shall be applied impartially.
There shall be no discrimination on grounds of race, colour,
sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.” However,
this rule was not abided by and the information related to
the offence, of which the patient was tried, was added to the
referral documents every time he was referred to a hospital.
Considering the way of execution of the investigations related
to the terrorist organization, of which the patient was accused
of being a member in the period in question, in addition to the
fact that security measures in line with the nature of the offence,
of which the patient was tried at the time of his referral to the
hospital, were taken by the prison administration, writing
such information on the patient’s referral documents, albeit
unnecessary, constituted a factor that could cause pressure on
the physicians.
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EVALUATION OF THE PROCESS
OF ARREST OF KUDDUSI OKKIR
IN TERMS OF RIGHT TO A FAIR TRIAL

1- Although it was evident that Okkir could only be treated
as hospitalized in a hospital with necessary medical furnishings,
his detention was not terminated by Istanbul 13th Heavy Penal
Court where he was tried for allegedly becoming a member of a
terrorist organization. His attorney’s requests for release in this
direction were rejected every time without any justification.
However, Okkir’s detention should have been terminated due
to reasons explained above and his treatment in a hospital
environment should have been ensured. Besides, in terms
of the logic of the proceedings, the best and most reasonable
thing to do was to try to obtain concrete evidences by keeping
a person, who was held accountable for the existence of such
a serious terrorist organization and financial operations of this
organization, alive. However, the patient was insistently kept
arrested on the grounds of suspicion of escape in a way that
deliberately prevented the treatment of the patient. None of
the decisions on the continuation of detention clarified how
the probability of escape could occur for a person, who was
transferred to various hospitals on a stretcher many times and
was in need of care to the extent that he was unable to meet his
basic needs on his own due to physical collapse.

2- The ECHR does not impose an obligation on state parties
for the release of patient detainees and convicts categorically.
However, the right to life and right to access to health that are
laid down in the ECHR and the Constitution are also applicable
to the detainees and convicts. These people cannot benefit
from health services on their own as they are deprived of their
freedoms and they are thus included in the specially protected,
disadvantaged groups. As a matter of fact, according to the
1990 UN Minimum Standard Rules on Basic Principles for the
Treatment of Prisoners, it is the obligation of the state to provide
these people with necessary health and treatment services.
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Grand Chamber of the ECHR ruled8 in the case of Kudla v.
Poland that it must be ensured that detainees/convicts are
detained under conditions that do not subject them to distress
or hardship of an intensity exceeding the unavoidable level
of suffering inherent in detention and that their health and
well-being are adequately secured by providing them with the
requisite medical assistance.

Pointing out this situation in the case of Giilay Cetin v. Turkey
(paragraph 102) as well, the ECHR ruled that “the Convention
does not impose on state parties a “general obligation” to
release a detainee due to health reasons even if his/her illness
is incurable. In addition and in this context, it is accepted that
under very exceptional and important conditions, situations
that require taking a set of humanitarian measures in order to
ensure a solid criminal justice may emerge.”

Moreover, in the case of Raffray Taddei v. France, the
ECHR concluded9 that Article 3 of the European Convention
on Human Rights was violated on the grounds of continuing
detention of the applicant suffering from a number of
medical conditions and of the failure of authorities to provide
appropriate medical care. The ECHR concluded that the failure
by the national authorities sufficiently to take into account the
need for specialised care in an adapted facility, as required by
the applicant’s state of health, combined with her transfers,
despite her particular vulnerability caused her distress that
exceeded the unavoidable level of suffering inherent in
detention. The incident in this particular case is similar to
what Okkir went through and his state of health was caused
to deteriorate when his release in order for him to get treated
by specialist physicians in a hospital with necessary medical
equipment was insistently avoided without any justification.
Therefore, arbitrary continuation of the arrest of Okkir without

8 The ECHR, Kudla v. Poland case (Application no: 30210/96, Decision
date: 26.10.2000)
The ECHR, Raffray Taddei v. France case (Application no: 36435/07, De-
cision date: 21.12.2010)

32



OKKIR FILE

taking any heed of his medical condition and showing any
justification also indicates the clear violation of his right to a
fair trial.

5- Although Okkir’s cause of death was shown as Lung
Cancer in the report, since an autopsy was not performed on
him, it is not known what the real cause of his death is, who is
responsible for his death and what the nature and extent of the
negligence are.

Considering the offence, of which Okkir was accused, and
the course of the treatment he received, an autopsy should
have definitely been performed as his death was suspicious
and judicial problems might arise in the future as he was
a detainee. In the case of Giilay Cetin v. Turkey (paragraph
87), the ECHR observed (referring to other decisions taken by
the Court) that in the event that there are justified reasons to
consider that the death of a sick detainee is suspicious, Article
2 of the Convention mandates that relevant authorities initiate
an independent, impartial and effective investigation rapidly
and on their own initiative in order to determine whether there
is a medical negligence in the death of the patient.

6- Avoidance of performing an autopsy following Okkir’s
death although it was necessary is contrary to the law as it
prevented the determination of real cause of his death.
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EVALUATION OF THE INCIDENT
OF KUDDUSI OKKIR IN TERMS
OF RIGHT TO EFFECTIVE REMEDY

In the ongoing process, ineffectiveness of the legal recourse
taken by Kuddusi Okkir’s wife and family following his death
needs to be considered within the scope of “the right to effec-
tive remedy”. In this context, some summary notes obtained by
the Human Rights Centre (HRC) of Union of Turkish Bar Asso-
ciations (UTBA) through IHIRAP (Human Rights Monitoring,
Reporting and Archiving Project) have been indicated below:

Kuddusi Okkir’s wife, Sabriye Okkir, lodged a written ap-
plication to Human Rights Investigation Commission of the
GNAT (Grand National Assembly of Turkey) on 01.06.2008.
Although Zafer Uskiil, head of the Commission, stated upon
the criticisms on “indifference” that “whether the public offi-
cials had negligence in the incident” would be investigated,
there have been no results observed. The most recent informa-
tion reflected to the public is as follows:

08.07.2008- Bianet- Sabriye Okkir announced that “she filed
an application to the Human Rights Investigation Commission
of the GNAT on 01.06.2008, but the application had not been
put in process, yet”; 10.07.2008- Aktif Haber- Uskiil interpret-
ed the criticisms as “making policy over some else’s sorrow”;
20.08.2008- IHA- Upon the criticisms that they remained indif-
ferent to the issue, Zafer Uskiil, head of the Commission, stat-
ed that “...he personally stepped in and obtained information
about the status of Okkir without taking any notice of the legal
waiting period for the application to be put in process... the pa-
tient was examined 15 times by the physician of the prison and
referred to various hospitals 11 times... the Commission had
recently been informed that he was referred to Edirne Medical
Faculty Hospital... Okkir went through medical examination
26 times during the course of his detention... however, the re-
sult was upsetting... the continuation of the detention of such a
sick person was a problematic issue in terms of human rights...
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but the intervention to the judiciary was out of question as the
detention was at the discretion of the court.”

Sabriye Okkir filed a criminal complaint about the health
personnel in Istanbul and Tekirdag, whom she considered re-
sponsible for the death of her husband Kuddusi Okkar.

The Governorship of Istanbul did not grant permission for
the prosecution of the physicians in Bayrampasa State Hospi-
tal, Haseki Training and Research Hospital and Yedikule Chest
Diseases Hospital in Istanbul upon the complaint and no re-
sults could be obtained although the decision of the Governor-
ship was contested.

In spite of the fact that no permission was given by the Gov-
ernorship for the prosecution of the doctors in Tekirdag, the
appeal made against the decision was accepted by Edirne Re-
gional Administrative Court and the way for the prosecution
of doctors was opened. A lawsuit was filed against the doctors
(15) of Tekirdag State Hospital and Tekirdag Chest Hospital
before Tekirdag 3rd Criminal Court of First Instance due to
the non-performance of proper examination and the failure to
keep records of the results in due form (Art. 257 of the TCC).

The decision of the Supreme Council of Health (no. 13216
dated 14.12.2012) signed unanimously by 12 professors was in-
cluded in the case file in the 12th hearing of the case:

In the decision, “negligence” of the doctors working in 5
different state hospitals was identified. While the report iden-
tifies medical defects such as deficient assessments and failure
to ensure inpatient treatment of the patient, it also points out
certain administrative defects such as failure to keep records of
examination, laboratory and radiological findings, delays in re-
ferral procedures, irregular keeping of medical records, failure
to ensure that medical records accompany the patient during
his/her referral and failure to take the patient to the doctor that
advises a medical check. The report stresses that Okkir did not
have any health problems when he entered the prison. That
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the doctors did not take “professional care” and the prison ad-
ministration “acted indifferently” is among the findings stated
in the report. The report specifically points out to the negli-
gent acts following the patient’s hospitalization on 19.03.2008
and states that necessary examinations were not conducted al-
though there were many symptoms of lung cancer.

The trial process still continues in Tekirdag 3rd Criminal
Court of First Instance.

Sabriye Okkir also filed a criminal complaint about prose-
cutors and judges due to continued detention of her husband
despite his state of health. A total of 12 requests for “release
due to health status” made on behalf of Kuddusi Okkir, who
was detained on 20.06.2007, between 16.07.2007 and 13.06.2008
were rejected. The Ministry of Justice did not grant permission
for the investigation of the complaint in question. Administra-
tive remedy has been resorted to with regard to the decision
concerned and the process in this context continues.

The application of the Okkirs to the European Court of Hu-
man Rights (ECHR) has been taken under examination and all
documents and reports related to the investigation and health
status of Kuddusi Okkir have been requested from the Turkish
government. The case is still pending before the ECHR.

Considering the violated “right to life” and “right to a fair
trial” of Kuddusi Okkir as well as the processes related to the
legal applications, it is clear that the “right to effective remedy”
has also been violated.

CONCLUSION

The problems faced by the sick detainees and convicts in
accessing to health services in Turkey have been examined by
various organizations related to the issue and many reports,
books and documents have been published as a result of these
studies.
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Meeting organized by the HRC of the UTBA themed “Exe-
cution Law and Vulnerable Convicts (6-7 June 2008/ Antalya)”
and its publication10, “Rights of Detainees and Convicts in the
Context of Human Rights (2 April 2013/ Ankara)” and “Hu-
man Rights Report11 of the HRC of the UTBA, April/2013” are
among the first that come to mind on this issue.

The report prepared by the Central Council of the Turkish
Medical Institution was announced to the public in a press
conference on “Prisons and Health” held on 24 February 2012.
In this report, a set of complaints were listed with regard to
the lack of a permanent doctor for ambulatory care services,
the difficulties in accessing general health services and dental
health services, the delays in referrals to hospitals, long periods
of waiting in improper prison vehicles during transport, non-
removal of handcuffs during examination and treatment,
presence of security forces in the examination room, ignoring of
the privacy and attitudes of the health staff. Pointing out that in
terms of inpatient treatment in hospitals, the prisoners couldn’t
be treated under prison conditions due to the lack of prisoner
wards in hospitals and inconvenience of the existing wards,
the report listed the difficulties regarding the suspension of
the sentence of detainees and convicts whose illness reach the
final stage and stated that Ali Cekin, Hasan Kert, Besir Ozer,
Ismet Ablak, Giiler Zere, Latif Bodur, Mehmet Aras, who are
detained and convicted due to different offences, and Kuddusi
Okkir, who is the subject of this report, were unable to access to
treatment. Istanbul Medical Chamber of the Turkish Medical
Association pointed out in the press release it made on

10" Execution Law and Vulnerable Convicts (6-7 June 2008/ Antalya), Publi-
cation by the UTBA and Antalya Bar Association, the UTBA HRC Series
(UTBA publications: 147)

The beginning of the relevant section reads as: “The issue of dying patients/
patient detainees and convicts is among the most devastating problems of ]prisons
in Turkey. Physical and management conditions of prisons and the problems fa-
ced in the execution system render it impossible to remain healthy in the prisons,
let alone recovering from a disease caught outside. Lack or non-disclosure of deta-
iled official data belonging to detainees and convicts with health problems in the
prisons which must be covered under the health guarantee of the state is a very
vital deficiency in terms of the determination and resolution of the problem”. (p.
232

11
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18.07.2008 that the treatment of those detained and convicted
in the cases commonly known by public as Ergenekon, KCK as
well as of those detained and convicted of other offences was
delayed, and used the expression “Tip of the Iceberg” for the
case of Kuddusi Okkir who was released only five days before
his death12.

In the press conference held by the Human Rights
Association (HRA), Trade Union of Public Employees in Health
and Social Services (SES), Human Rights Foundation of Turkey
(HRFT) and Turkish Medical Association (TTB) on 8 January
2014, it was announced to the public that there were a total of
544 sick detainees and convicts, 163 of whom were severely ill,
according to the data of 2013 obtained from the Human Rights
Association and Human Rights Foundation of Turkey, and the
injustice experienced by these people in accessing the right to
health and the physical conditions inconvenient for providing
appropriate health service were shared with the public. For
these reasons, it is a fact that the problems set out in this report
related to the period of detention and treatment of Kuddusi
Okkir are common for other patients in prisons and jails.

As pointed out above in the statements of relevant
institutions, referral of especially those detained and convicted
of political crimes to hospital and their treatment process
therein are hindered due to the extraordinary security measures
taken because of the heavy charges they are accused of and the
pressure imposed by the expressions on the referral documents
of patients on the health personnel and physicians.

Some circles even questioned the reason why the President
did not use his pardoning power on the grounds of “health
problems” for Kuddusi Okkir due to severe medical and
psychological problems he had to suffer for quite a long time. It
isalso understood that an application was made to the President
to use his pardoning power for Okkir on the grounds of health

12 http:/ /www.ttb.ore.tr/en/index.php /tuem-haberler-blog /151-basla-
malar/1111-aciklama, latest visit on 15.05.2014
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problems. According to Article 104 of the Constitution, the
President has the power “to remit or commute the sentences
imposed on certain individuals, on grounds of chronic illness,
disability or old age”. However, “convicts” are the only people
who can benefit from this pardoning; as Kuddusi Okkir was
not convicted and was thus a “detainee”, he did not fall within
the scope of Article 104 of the Constitution. Therefore, the
written statement made on the subject by the Presidential Press
Centre clarified that “The person requested to be pardoned is
required to be a convict in order for the President to be able to
use his pardoning power under Article 104 of the Constitution.
As remitting or commuting a sentence restricting the freedom
through pardoning comes into question, there must be a clear
criminal conviction.”

Due to the reasons explained above, the following legal
issues are considered to have occurred in the trial process of
Kuddusi Okkar:

Okkir’s special health conditions were not taken into
consideration and his proper treatment was prevented.

Means of access to treatment and referral to the hospital of
OKkkir contain negligence in a nature to lead to the violation of
his right to life.

3- The expressions written on the referral documents of
the patient are in a nature that might cause pressure on the
physicians.

Okkar’s relatives and attorneys were not informed of his
treatment and hospital referral procedures.

Although Okkir should have been released pending trial
taking his special health conditions into consideration, requests
for release placed on behalf of him were rejected every time
without any justification.

6- Non-performance or prevention of the performance of an
autopsy after the death of Okkir although the conditions laid
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down in the Code of Criminal Procedure for an autopsy to be
performed were satisfied may be considered as the prevention
of the emergence of an offence.

In conclusion;

In the light of the information given in especially the Second
and Third Sections of this report in terms of Criminal and
Penal Procedure Law, as there are serious doubts regarding
that Kuddusi Okkir was intentionally deprived of his right to
health or was not treated correctly deliberately:

a) The physicians and other health personnel who are
suspected to have intentionally neglected their duties or have
acted contrary to the requirements of their office need to be
determined and an investigation is required to be initiated
against them in respect of the offence of misconduct in office
under Article 257 of the TCC.

b) Furthermore, as the offence of negligent homicide may
come into question as per Article 85 of the TCC in the event of
the death of the patient due to non-performance of necessary
diagnosis and treatment, and the determination of intentional
indifference to a possible death may lead to the offence of
felonious homicide due to failure or negligence under Article
83 of the TCC, these public officials must be determined and
an investigation is required to be initiated against them as per
Article 85 or 83 of the TCC.

¢) Similarly, as, although an autopsy was requested by the
relatives of Okkir and it was also mandatory to reveal the
material facts in a case of suspicious death, the non-performance
of the autopsy is also to be considered an intentional negligent
act, the public officials who did not perform the autopsy must
be determined and an investigation is required to be initiated
against them in respect of the offence of misconduct in office
under Article 257 of the TCC.

The notes in red in the report belong to Prof. Dr. Durmus Tezcan, a mem-
ber of the Human Rights Centre of the Union of Turkish Bar Associations.
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ANNEX

CHRONOLOGICAL INFORMATION INDICA-
TING THE STAGES OF THE JUDICIAL PRO-
CESS RELATED TO KUDDUSI OKKIR

1) “File of Kuddusi Okkir” (p. 232- 234) and “File of Giiler
Zere” have been evaluated in chronological order under
heading/sub-headings of “Issues related to Personal Freedom
and Safety / Prisons Issue / Right to Health and Life / Dying
Patients” in the “Human Rights Report (April 2013)” we have
published as the UTBA Human Rights Centre.

It is presented below -with partial additions and alterations-
considering that it might be useful in ensuring the integrity of
the developments.

20.06.2007- Kuddusi Okkir was accused of being “the safe of
the organization”, arrested and sent to Tekirdag F- Type Prison
in the first stage of the investigation called “Ergenekon”13;

40 days after his arrest, he was diagnosed with “asthma” in
the health unit due to his illness;

Upon his complaints, he was diagnosed with “pharyngitis
and rhinitis” in the health unit of the institution. In the course
of his increasingly continuous pain, Okkir was circulated
between Istanbul and Tekirdag State Hospitals many times for
more than two months after this date;

13 Kuddusi Okkir is the owner of the company Orion Yapimcilik ve Orion
Reklam ve Marka Danmismanlik and the shareholder of Teknopark Elekt-
ronik Bilisim Danismanlik. A photograph, in which he was together with
Oktay Yildirim, Fikri Karadag, Hiiseyin Gortim and Muzaffer Tekin in an
organization held by National Forces Society, was published in the news-
papers of the time and it was asserted that the only reason of his arrest
was this photograph and his acquaintance with Muzaffer Tekin. Therefo-
re, the police came to his house at 03:00 in the morning to ask whether he
knew Muzaffer Tekin and they searched his house until 6:30 am. His wife
says, “As far as I know, Muzaffer Tekin has an office in Kadikoy Altiyol.
Kuddusi visited him there 4-5 times and never saw him again for three
years until he was arrested.” According to the statements of his wife, the
police came to his house at 03:00 in the morning to ask whether he knew
Muzaffer Tekin and they searched his house until 6:30 am.
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02.05.2008- Oytun Okkir made written applications
regarding his father’s health status and request for release on
02.05.2008 and 08.05.2008.

06.05.2008- Okkir was referred to Bakirkoy Psychiatric
Hospital on suspicion of “depression”. When he had a
tomography scan upon his complaint, “the volume of his left
lung was determined to decrease by 50 percent” and he was
suggested to be referred to a full-fledged hospital with intensive
care facilities as “his general state of health required more
urgent attention than his psychiatric condition”. Although
he was referred to Yedikule Training and Research Hospital
on the same day, he was returned to Istanbul Kartal H-Type
Prison in order to be referred to another hospital from there;

07.05.2008- Okkir, who was referred to the Emergency
Clinic of Bayrampasa State Hospital, was transferred to Haseki
Training and Research Hospital on the same day;

07.05.2008- He was referred to the prison infirmary from
Haseki and returned to the prison with the assessment that
“his routine examination was normal”;

07.05.2008- On the same day, he was referred from the
prison to Bayrampasa State Hospital again;

08.05.2008- Okkir was returned to the prison in Istanbul
as “his general state of health was considered to be fine” as
a result of the examination conducted in the Department of
Chest Diseases of the hospital;

09.05.2008- Oytun Okkir’s applications (on 02.05.2008;
08.05.2008) were rejected by Istanbul 13th Heavy Penal Court;

09.05.2008- Okkir, who was referred from Istanbul to
the prison in Tekirdag on the same day, was referred to the
Department of Internal Diseases of Tekirdag State Hospital on
the grounds that “he was half-consciousness”.

09.05.2008- The patient, who was referred to Edirne Medical
Faculty Hospital on the same day, was diagnosed with “Primary
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Lung Cancer, Brain, Bone and Bone Marrow Metastases”. At
that stage, the cancer had already spread many parts of his
body;

01.07.2008- Okkir had already entered the terminal stage
when the Special Court in Silivri ruled on his release;

06.07.2008- Kuddusi Okkir was kept in detention for 13
months despite his deadly disease and passed away five days
after his release. Okkir was arrested under the investigation of
the case to be referred to as “1st Ergenekon case”, but the case
was opened after his death following the preparation of the
bill of indictment. The case against him was dismissed without
trial due to his death.

05.08.2013- In the resolution hearing of the case held in
Istanbul 13th Heavy Penal Court and referred to as “1st
Ergenekon case”, Sabriye Okkir exclaimed to the jury, “You
imposed the most severe sentence on my husband!”
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